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The passing of Labor Day has once again signaled the traditional 
end of summer and the back-to-school exodus for 32 million American 
public school children. With a record number filling the schools, the 
need for more classrooms has again been brought into sharp focus. 
One source has estimated that we will need 140,000 new classrooms 
a year for an extended period. 

Organized labor has gone on record in favor of federal aid to 
the states for school construction—and the platforms of both the 
Republicans and Democrats have endorsed this method. <A _ bill 
(H. R. 10128) for federal aid has been passed by both the House and 
Senate, but the House Committee on Rules has not appointed House 
conferees to work out the differences in the two versions. At 
the opening of Congress’ postconvention session, the AFL-CIO 
Executive Council listed the removal of the Rules Committee's road- 
block as a priority legislative goal. However, the special session 
closed with the Senate conferees waiting in vain for the appointment 
of their House counterparts. 

While the various proponents of federal aid for school construc 
tion bicker over details concerning the extent of federal participation, 
school is in session with overcrowded facilities. The federal aid 
bill is dead until a new Congress convenes, and its prospects in the 
EKighty-seventh Congress are a matter of conjecture. 
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Labor relations. The NLRB recently promulgated a decision 
involving the Kohler Company and the UAW. The AFL-CIO News 
hails it as “a climactic decision which may resolve the bitter six- 
year-old Kohler strike.” The headline states: “Kohler Guilty, 3,000 
Ordered Reinstated.” The Board held that Kohler converted what 
had begun as an economic strike into an unfair labor practice strike. 
It might be remembered that this strike began in April of 1954, and 
is probably one of the longest in modern labor relations history. The 
Board ordered the company to re-employ all discharged strikers, 
except those who had engaged in unlawful conduct; but the company 
does not owe back pay for the entire period. The UAW estimates 
that some 3,000 workers could possibly be eligible for reinstatement, 
but 126 have died since the beginning of the strike and 77 are denied 
reinstatement. Our digest of this NLRB decision begins at page 792. 





Dual unionism. The article beginning at page 797 is a study of 
the constitutions of national unions having a membership of 25,000 
or more, with a total membership of 16,813,000, to ascertain whether 
the clauses that normally apply to secession movements could be 
used against internal political groupings as well. The union constitu- 
tions examined are divided by the author into five groups: (1) those 
with fairly clear provisions relating to dual unionism; (2) those with 
vague or general language on the subject; (3) those without a dual- 
union clause but with a general discipline clause; (4) those that bar 
internal political groupings; and (5) those that are silent on the entire 
subject. 

The authors discovered that 38 unions with a total membership 
of 6,381,000 do not have a dual union clause in their constitutions, but 
they meet this problem through very general discipline clauses. One 
of these unions is the Teamster group. 

The authors are Joel Seidman and Arlyn J. Melcher. Mr. Seidman 
is professor of industrial relations at the Graduate School of Business, 
University of Chicago. His coauthor is a student in the university's 
Graduate School of Business. 


Employees arbitrarily rejected for union membership. Since the 
Labor-Management Reporting and Disclosure Act of 1959 confers 
rights on individuals only in terms of the rights of union members, and 
since, to date, attempts to secure judicial treatment of trade unions as 
governmental instrumentalities which are constitutionally barred from 
discriminating have failed, it has been widely assumed that employees 


September, 1960 © Labor Law Journal 





arbitrarily rejected for union membership have no remedies under 
present law to seek participation in collective bargaining decisions. 


The article appearing at page 809 is written by Richard A. Givens, 
an attorney with the New York law firm of Hughes, Hubbard, Blair 
& Reed. The article explores three avenues through which such a 
remedy might be found: (1) the definition of a union “member”; (2) 
the interpretation of the 1959 act to avoid constitutional objections; 
and (3) the obligation of fair representation imposed in Steele v. 
Louisville & Nashville Railroad Company. 


Railroads. A few months ago the United States Supreme Court 
rendered a much-criticized decision, popularly called the Telegraphers 
case. It involved a question of bargaining rights under the Railway 
Labor Act. The article beginning at page 823 is not an analysis of 
the recent Supreme Court decision, but is a review of the beginnings 
of the Railway Labor Act of 1926. It provides an interesting back- 
ground for the present situation in the railroad industry. A great deal 
was accomplished 34 years ago by the voluntary action of the parties 
involved, and now, just as then, the threat of government intervention 
hangs over the railroad industry. The article asks: Cannot another 
great step toward the peaceful solution of industrial controversies be 
taken by the parties themselves? 

Negotiations in the Pennsylvania dispute which culminated in a 
strike September 1 actually began June 26, 1957. From that date to 
the strike date, many attempts were made to reach a voluntary settle- 
ment. The services of the National Mediation Board were proffered 
and accepted by both sides. Negotiations for a time were interrupted 
while the two unions involved negotiated an agreement between them- 
selves on work classifications. Negotiations proceeded from 1958 
through February, 1959, on the specific joint proposals which came 
out of the agreement between the unions. In February, 1959, the 
National Mediation Board was again asked to assist and resume 
mediation, and later offered to arbitrate. But arbitration was rejected 
and a strike was set for December 21, 1959. Eventually, an emergency 
board was appointed by the President to investigate the dispute and 
file findings and recommendations. It is failure to reach an agreement 
on these points which brought about the recently called strike. In the 
opinion of the chairman and members of the emergency board this 
is what needs to be done: 


“It needs to be repeated . . . that the parties have made a 
tremendous amount of progress and achieved a very substantial area 
of mutual understanding in a thorough-going review of all their rules 
of agreement lasting over a three-year period. What remains in dis- 
pute in our opinion, can be resolved rather quickly if all concerned 
will lay aside recriminations and work diligently to complete the job 
of preparing a fair and workable body of rules. The parties must do 
this final bit of hard work themselves. Ultimate resolution of these 
problems can not be avoided and no one else can do for them what 
the parties themselves must do.” 


In This Issue 





The strike was settled on September 12, and while at this writing 
we do not have details of the settlement, published reports seem to 
indicate that both parties are satisfied with the settlement. 


The author of the article is Frank J. Murphy, S.J., of Rockhurst 
College, Kansas City, Missouri. The article is based upon a longer 
paper which was written for a graduate seminar conducted by Pro- 
fessor Jean McKelvey at the Industrial and Labor Relations School, 
Cornell University. 


South Africa. The article beginning at page 837 discusses labor 
relations in the Union of South Africa, and, of course, it is not to be 
confused with the conflict presently raging in the Congo. The article 
is a part of the author’s study of the settlement of disputes and 
collective bargaining in the countries of the British Commonwealth. 


Basic in the South African labor relations system is the industrial 
council—an organization whose members are selected by the em- 
ployers’ organization of the industry and by the unions representing 
the workers in that industry. The council may be national or regional, 
and once an agreement has been reached on basic labor matters the 
government is empowered to give that agreement the force of law 
throughout the area subject to the jurisdiction of the council. 


Enforcement problems differ among industries. In the clothing 
industry, a number of inspectors visit dozens of small shops to make 
sure that the standards imposed in the master agreement are met. 
If a worker is improperly paid, the council orders proper payment ; 
and if the employer refuses to comply with this order, the matter is 
submitted to the public prosecutor, who can bring criminal action. 

Unsettled problems are subject to mediation, conciliation and 
arbitration, which may be voluntary or compulsory. In South Africa, 
most strikes are illegal, and an illegal strike is a criminal offense, 
resulting in jailing of the striker. 


The author is Frank T. de Vyver, chairman of the Department of 
Economics and Business Administration, Duke University. 


Arbitration. The three awards discussed in our staff-prepared 
department beginning at page 847 deal with seniority, the filing of a 
timely grievance and falsification of a health record. The seniority 
grievance grows out of the company’s action in promoting an em- 
ployee who had less seniority than two other bidders for the job. 
Because the seniority clause gave the company the right to determine 
the relatively better qualified employee, the award turned on this 
contract language. 

The award regarding the filing of a timely grievance grew out 
of a layoff and spe¢ific contract language that grievances be presented 
within three working days after the event complained of, and the 
arbitrator dismissed the grievance. 

The third award involved the discharge for falsification of health 
records, but as it turned out, no falsification took place. 
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Economy 





Cost of Living 


index, 1947-49 100 


UP. As in the month of June, the cost of living in 
July rose slightly, as reflected by the Consumer Price 
Index figure from the Bureau of Labor Statistics— 
126.6 (1947-1949 = 100). This represents an increase of 
1.4 per cent over the July, 1959 figure, and a 0.1 per 
cent rise over June. 


Accounting for most of the over-all rise were 
increases in food, gasoline and services pertaining to 
home ownership and medical care. The usual increase 
in the price of food at this time was substantially less 
than in recent years, because prices of some fresh 
fruits, available in great quantities, declined sharply. 
The price of eggs, normally up in July, was constant. 


Billion Dollars 
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The Economy 


1960 1958 1959 


DOWN. Total new construction put in place in July 
was estimated to have declined to a seasonally adjusted 
annual rate of $55.5 billion, 4.0 per cent below a year 
earlier. Residential building was unchanged, while 
governmental building dropped. 


UP. Common stock prices, as listed in the Securities 
and Exchange Commission’s Index, rose from 394.1 
for the week ending July 29, to 409.1 for the week 
ending August 26. The Dow-Jones closing industrial 
average for September 13 was 611.79. 


UP. City governments in the United States spent 
$14.5 billion in fiscal 1959—5 per cent more than was 
spent in 1958—according to the Bureau of Cens“ts, 
Department of Commerce. Total city revenue for 1959 
reached a total of $13.7 billion, an increase of about 
7 per cent over the previous year. 
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Personal UP. Personal income in July rose by $1.0 billion to 
income a seasonally adjusted annual rate of $407.1 billion. 
Wage and salary disbursements in contract construc- 
tion lines and in government employment lines accounted 
for about one half of the rise. 


Disposable personal income rose by $7.1 billion 
(seasonally adjusted annual rate) to $354.1 billion 
between the first and second quarters of 1960. 


Billion Dotlors index, 1957 = 100 
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industrial 3 UNCHANGED. The Federal Reserve Board's sea- 
Production sonally adjusted index of industrial production in July 
oduct was 109 per cent of the 1957 average—the same as the 
June figure and 1 per cent below the May figure. 


During the month, output of consumer goods was 
somewhat lower than normal, while activity in busi- 
ness equipment lines increased. Production of mate- 
rials, which had declined 3 per cent from January to 
June, was maintained in July as inventory liquidation 
of metals decreased and output of fuels, chemicals and 
rubber rose further. Iron and steel production dipped 
more than usual for the month. Steel mill operations 
were at 50 per cent of capacity—30 per cent below the 
1957 level. 


Auto assemblies were down by about 12 per cent 
in July. Output of home goods was somewhat lower, 
while apparel production advanced slightly to about 
the level of July, 1959. Industrial machinery output 
was steady. 


Consumer UP. Consumer credit outstanding rose by more than 
Credit © $666 million in June, to $53,497 million. In June of 
‘ 1959, the rise was about $919 million. A sizable increase 
in new installment credit extended for buying autos 
and other consumer goods more than offset an increase 
in new installment credit repaid, thus accounting for 

the over-all rise in June. 
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UP. Total civilian employment increased by about 
0.1 million in July to another record high for the 
monthly figure—68.7 million. The June record high 
is 68.6 million. Total nonagricultural employment, 
including the self-employed, domestics and unpaid 
family workers, was 61.8 million in July—about the 
same as the previous month. 


Total unemployment dropped by 400,000 over the 
month of July—to 4.0 million. The reduction was 
normal for this period, and the seasonally adjusted 
rate of unemployment of 5.4 per cent was not signif- 
icantly different from the 5.5 per cent rate of the 
month before. Unemployment among teenagers dropped 
sharply, as many of the youngsters who were seeking 
work in June had found jobs by July. Adult unemploy- 
ment rose slightly in the auto and steel industries. 


index, 1947-49 100 Dollars 
= MANUFACTURING EMPLOYMENT & aes 

PAYROLLS ( ducti kers) MANUFACTURING HOURS & EARNINGS 
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Manufacturing DOWN. The average work week of factory produc- 
Wages and tion workers decreased by 0.2 of an hour to 39.8 hours 
Hours in July. The decline was about normal for this period, 

and the seasonally adjusted level consequently showed 
no change. Transportation equipment nianufacturers 
reported one of the larger declines—0.6 of an hour— 
which was the result of a drop in auto production. An 
increase of 0.3 hour in the primary metals ifidustry 
did not reflect a longer work week since many workers 
previously on short-time were on vacations and were 
paid for 40 hours of work. 


As a result of the decline in the factory work 
week, earnings of production workers decreased by 
46 cents over the month, to $91.14 per, week, , Last 
year the weekly earnings figure for July was $89.65 
$1.49 less than for this year. :f 


Despite the drop in weekly earnings and hours 
worked, July hourly earnings were unchanged from 


June and May—$2.29. 
The Economy 791 








Decisions of Courts and 
Administrative Agencies 








Kohler strikers entitled to reinstatement but not back pay.—In an 
opinion issued August 26, the National Labor Relations Board an- 
nounced its findings in the unfair labor practice complaint brought 
against the Kohler Company by a UAW local whose strike at Kohler 
extends back to April, 1954. The Board held that the strike—which 
was called after the parties’ unsuccessful attempt to renegotiate an 
expired one-year contract—had been an economic strike at its incep- 
tion, but that the company’s granting of a three-cent-an-hour wage 
increase shortly after the strike had begun constituted a refusal to 
bargain and “converted” it into an unfair labor practice strike. 


In addition to the above holding, the Board’s lengthy opinion 
contained its evaluation of other conduct by both union and company 
during the protracted dispute. Specifically, the Board ruled that the 
company had been guilty of a refusal to bargain in its failing to supply 
the union with requested information regarding employees’ incentive- 
wage earnings for preceding years; that the company had violated 
Section 8(a)(3) and (1) of the NLRA by discharging employees for 
the sole reason that they were on strike; that the company had been 
justified in refusing to bargain during periods when the strikers were 
engaging in coercion and intimidation of nonstriking employees by 
mass “belly to back” picketing at the plant and by violent demonstra- 
tions at their homes; that the company had violated Section 8(a)(1)’s 
prohibition against coercion of employees by offering a key employee 
special benefits in order to secure his return to work, by using threats 
and promises of benefits to discourage a steward from processing an 
employee’s grievance, by evicting certain strikers from company-owned 
housing, and by employing private detectives to observe and compile 
extensive dossiers on the activities of striking employees; that similar 
surveillance of an attorney for the NLRB’s General Counsel was to 
be condemned although it did not warrant imposition of the penalties 
provided in Section 12 for interference with the activities of the Board 
or its agents; and that the mass picketing and the demonstrations at 
the homes of nonstrikers were unprotected activities which deprived 
participants of their right to reinstatemert. 


In accordance with the above findings, the Board ordered the 
company to re-employ all discharged strikers, except those who had 
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engaged in unlawful conduct, and to cease and desist from refusing to 
bargain with the union, discouraging membership in the union, using 
threats or promises of benefits to impede handling of grievances or to 
induce striking employees to return to work, or interfering in any 
manner with the employees’ right to self-organization. Affirmatively, 
the company was ordered to bargain collectively with the union, to 
furnish the union with the desired incentive-wage data and to restore 
strikers evicted from company housing to the same or comparable 
quarters. 


Although the company was ordered to reinstate all unlawfully 
discharged strikers with full seniority and other rights, the impact of 
the Board’s mandate was softened by its decision that the wrongfully 
discharged employees were not entitled to back pay for their prolonged 
period of unemployment. The Board said: 


“Ordinarily, a discriminatorily discharged employee is entitled 
to backpay from the date of his discharge. However, in cases where 
employees are discharged while on strike, it is the Board’s established 
practice to award backpay from the date on which the employees make 
an unconditional application for reinstatement on the theory that it 
cannot be said there was a loss of pay caused by the employer’s con- 
duct until the strikers indicate a willingness to work.” 


Inasmuch as there was no evidence that the strikers had uncon- 
ditionally applied for re-employment, the Board denied the union’s 
request that they be given pay retroactive to the date of their unlawful 
discharge.—K ohler Company, 1960 CCH NLRB f 9077. 


Union responsible for secondary boycott induced by stewards.— 
This petition for enforcement of an NLRB order arose out of a com- 
plaint by five members of a beer distributors’ association that several 
stewards of a truck drivers’ union had urged employees of neutral 
breweries not to load beer orders given by members of the complaining 
association unless the latter signed an agreement similar to that 
between the union and another distributors’ association. The Board 
had found that the stewards’ conduct violated the prohibition against 
secondary boycotts contained in Section 8(b)(4)(A) of the LMRA, 
and had issued a cease-and-desist order forbidding the union from 
encouraging the employees of the breweries, or of “any other em- 
ployer,” to refuse to handle the distributors’ beer orders. 


The union contested enforcement of the Board’s order, on the 
ground that there was no evidence to show that the stewards were 
acting as the agents of the union in attempting to effect a boycott. 
A further attack on the Board’s order was based on the union’s claim 
that the order should not have contained a general prohibition against 
inducement of neutral employees, but should only have forbidden the 
precise conduct complained of. The union also objected that the scope 
of the Board’s order was too broad, in that it included other than the 
specified employers through the use of the words “any other employer.” 


Although it agreed with the last of the union’s contentions, the 
Court of Appeals for the Third Circuit ruled against the major argu- 
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ments made by the union and granted enforcement of the Board’s 
order. Regarding the union’s first point, the court emphasized the fact 
that several stewards had engaged in the same type of conduct at 
different places of business. “This,” said the court, “is good evidence 
to show how stewards were acting and, in view of the fact that several 
of them were acting in this way, is good circumstantial evidence to 
show that this action was within their general scope of authority. 

When the shoe is on the other foot and employers are being 
charged with unfair labor practices numerous cases have held em- 
ployers responsible for antiunion acts of their foremen. We think it 
is fair enough to make unions responsible for the unfair labor practices 
indulged in by their stewards whose positions in the union are cer- 
tainly comparable to that of the foremen on a factory floor.” 


Turning to the union’s contention that the order should have been 
limited to the specific activities shown to have been engaged in by 
the stewards, the court said: 

“We think this objection is not well taken. If the respondent 
[union] is prohibited from only one type of conduct coming under 
the prohibitions of the act it is free to indulge in others. If it is true 
that the order seems to read in the phraseology of the act, respondent 
cannot complain because this is the language Congress chose to use 
in describing the type of things which people are forbidden to do.” 


In conclusion, the court considered the union’s argument that the 
scope of the Board’s order was too broad : 


“We do think it objectionable, however, that there is no limitation 
put on the scope of the Board’s language. ‘Any other employer’ can 
mean, we take it, any other employer in the United States or any 
other place where the Board’s writ may run. We do not think this 
was intended but it certainly is included. The controversy here arose 
between a local union and local distributors. We think the order 
should be limited so as to make it applicable to the situation (both 
places and persons) which gave rise to this litigation."—NLRAB wv. 
Brewery and Beer Distributors, Local 830, IBT, 40 LC { 66,752. 


Suits to enforce Landrum-Griffin rights.—Federal district courts 
recently handed down three decisions in actions brought by union 
members to enjoin alleged interference with rights guaranteed them 
by the Labor-Management Reporting and Disclosure Act. 


ee 


In Tomko v. Hilbert et al., 40 LC § 66,757, the president of a Steel- 
workers local sought to restrain the union’s district director and a 
district staff representative from interfering with the conduct of local 
union meetings and from threatening the president and other local 
officials during the course of business meetings. More specifically, 
the complaint alleged that the defendants had intimidated the mem- 
bers of the local into suspending publication of the local’s newspaper. 
As ground for dismissal of the action, the defendants asserted that 
the plaintiff had failed to exhaust the remedies available to him within 
the union structure. Although conceding that he had net invoked 
these intraunion procedures, the plaintiff averred that he would be 
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unable to obtain satisfactory relief by resorting to the procedures 
outlined by the union’s international constitution. 


In granting the defendants’ motion to dismiss, the District Court 
for the Western District of Pennsylvania cited the provision of 
Landrum-Griffin’s Section 411(a)(4)—that a union may require com- 
plaining members “to exhaust reasonable hearing procedures 
within such organization, before instituting legal or administrative 
proceedings ... .” After noting that adequate redress for the 
wrongful conduct alleged by the plaintiff was available under the 
international constitution, the court said: 


“Plaintiff contends that resort to existing internal remedies would 
be futile. But the mere plea of futility will not satisfy the jurisdictional 
requirement. Moreover, it would appear to the court that, under the 
circumstances of this case, the ailegations of futility could be measured 
only by an initial resort to those procedures embodied in the union 
constitution.” 


The court concluded: 

“Having failed to exhaust those internal remedies, the court lacks 
jurisdiction and the action will be dismissed. . . . In doing so, the 
court adopts the language of Mr. Justice Cohen, speaking for the 
majority in Falsetti v. Local 2026, United Mine Workers, supra [40 LC 
{ 66,590], as being particularly appropriate to this action: 


‘Rather than adopt judicial rules that would discourage resort to 
union processes which now must meet detailed elementary standards 


of fairness, we will attempt in every way to encourage the steady 
evolution of internal democracy. A strict adherence to the rule of 
exhaustion will go far toward placing the initial responsibility where 
it rightfully belongs—on the association itself. It is only when an 
issue has become fully “ripe” for adjudication that our courts will enter 
the picture.’ ”’ 


A second Landrum-Griffin suit was brought in the District Court 
for the District of Columbia by members of a local union against the 
president and other officials of the international union. The plaintiffs 
in Moschetta et al. v. Cross et al., 41 LC § 16,511, had engaged in a 
campaign to oust the defendants from their positions in the interna- 
tional, and this action was brought to restrain the defendants from 
intimidating and coercing the plaintiffs and other members of the 
local in reprisal for their participation in this campaign. The court 
held that the defendants’ retaliatory actions violated the plaintiffs’ 
rights under Section 401, and it enjoined the defendants from “fining, 
suspending, expelling, discharging or removing from office, or in any 
other manner or means penalizing, coercing or attempting to penalize 
or coerce” plaintiffs or their adherents. 


The same court heard a similar plea for injunctive relief in Alvino 
et al. v. Bakery and Confectionery Workers’ Union et al., 41 LC ¥ 16,512. 
This action was brought by four union members who had aided the 
plaintifis in the Moschetta case, and who sought reinstatement as inter- 
national representatives after they had been suspended from these 
positions by the international union. Based on its findings that the 
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international’s removal of the four had been in reprisal for the as- 
sistance rendered in the prosecution of the Moschetta action, and its 
conclusion that such assistance was an activity protected by Landrum- 
Griffin, the court granted a preliminary injunction restraining the 
defendant union from removing the plaintiffs from their positions and 
from further use of coercive tactics. 


Stockholder’s suit to end featherbedding is dismissed.—-The plain- 
tiff in this federal district court action sought to enjoin the railroad 
of which he was a stockholder from employing unnecessary personnel 
and from paying excessive compensation to certain employees. These 
practices, the plaintiff alleged, constituted a waste of the railroad’s 
assets and were therefore ultra vires—outside the corporate powers of 
the railroad. In reply, the railroad stated that the conduct complained 
of was required under the terms of a collective bargaining agreement 
negotiated pursuant to the provisions of the Railway Labor Act, and 
that the agreement must remain in effect until changed in accordance 
with the provisions of the act. 


In dismissing the suit on the ground that no basis for federal 
court jurisdiction was shown, the District Court for the Eastern Dis- 
trict of New York noted that even if the plaintiff's complaint were 
amended to indicate grounds for federal jurisdiction, the relief re- 
quested could not be granted. Regarding the doctrine of ultra vires, 
the court said: 


“Generally speaking, the courts have refused to apply the doctrine 


to contracts which are wholly executed on both sides and a number 
of authorities have not permitted its application to a contract which 
has been fully performed by one side . . . . It has been observed 
that as far as contracts are concerned, there is no public policy behind 
the ultra vires doctrine but instead, the real public policy is in support 
of upholding the sanctity of contracts in commercial transactions .... 


“With this background in mind, the challenged agreement and 
‘featherbed’ transactions may be examined. The contract with the 
union was made under the Act which imposes upon carriers and their 
officers the duty to exert every reasonable effort to make agreements 
concerning rates of pay, rules and working conditions ‘in order to 
avoid any interruption to commerce or to the operation of any carrier 

. .’ (Section 2, First) and also specifically prohibits carriers from 
changing these rules and rates of pay without complying with the 
terms of Section 6 of the Act . . .. In view of the provisions of 
the Act and the authorities construing the same, it is clear that the 
; dominant inference that the Court has drawn from this fact is 
exclusion of the courts from this process of collaborative self-government.’ 
; [Pennsylvania Railroad Company v. Rychlik, 31 LC § 70,514]. 
A labor agreement made under these circumstances in good faith and 
with due diligence, however injudicious and disadvantageous to the 
corporation, cannot be said to have been made without the power or 
authority of the corporation . . . and performance thereof cannot 
be enjoined without flagrantly violating the purport of the Act.”— 
Halpern v. Pennsylvania Railroad Company et al., 40 LC § 66,749. 
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The Dual Union Clause 
and Political Rights 


By JOEL SEIDMAN and ARLYN J. MELCHER 


According to the authors of this study of nationai union constitutions, 
too many union leaders identify factionalism with subversion, or with 
weakness in the collective bargaining relationship. It is possible that 
the encouragement of internal political rights would strengthen rather 
than weaken the union in relation to management, they suggest. Joel Seid- 
man is professor of industrial relations, University of Chicago. Arlyn J. 
Melcher is a student in the university's Graduate School of Business. 


MERICAN UNIONS, faced with jurisdictional challenges and 

rival unionism, early developed an abhorrence of dual unionism,’ 
the equivalent of the crime of treason in national states. The common 
penalty for supporting a rival union or proposing secession was expul- 
sion. The dual union clause, however, may be written carefully to 
apply only to the support of a rival union seeking to replace the 
organization as bargaining agent, or loosely to permit its use against 
an opposition group within the union. The latter usage was encour- 
aged by the need to maintain a common front in relation to manage- 
ment, with factionalism viewed as weakening and divisive; and also 
by the desire of national officers to maintain themselves in power 
by disciplining the leaders of opposition groups, using for this purpose 
any clause in the constitution that was available. 


This is a study of the constitutions of national unions, as they 
were drawn in the early part of 1959, before the passage of the 
Labor-Management Reporting and Disclosure Act. Of the 100 unions 
listed in the Directory of National and International Labor Unions in the 


*The term “rival unionism” is used in this paper to mean labor organizations 
with conflicting jurisdictional claims. ‘Dual unionism” is used to apply to 
membership in an organization declared by authorities of a union to be in con- 
flict with its jurisdiction or objectives, with punishment following under its 
discipline clause. The terms are not synonymous, since not all rival unions are 
declared to be dual, whereas factional political groups, not functioning as unions, 
may be banned as dual unions. 





Dual Union Clause 





United States, 1957 (Bulletin No. 1222, 
United States Department of Labor) 
as having a membership of 25,000 
or more, the authors examined the 
constitutional provisions of 94* with 
a reported membership of 16,813,000,’ 
to see whether the clauses that nor- 
mally applied to rival unionism or 
secession movements could be used 
against internal political groupings 
as well. Not having studied the 
application of these various clauses 
in the particular unions, they can 
only comment on the precision or 
looseness of the language, and the 
possibility that loosely drawn provisions 
might be applied to internal opposition 
groups if the officers so wished. 


Any tendency of national union 
officers to use the disciplinary ma- 
chinery of the union against political 
opponents was aided by the power 
typically given the national president 
to interpret the constitution, as well 
as by the key roles played by the 
president and the general executive 
board in the disciplinary procedure. 
While the convention usually served 
as a final appeal body within the 
union, the long intervals between 
conventions, the pressure of business 
there, and the political controls that 
inevitably asserted themselves made 
the convention poorly suited to the 
needs of an opposition group seeking 
justice; and the courts could do little 
beyond seeing that due process was 
observed and that the provisions of 
the constitution were adhered to. 


The Labor-Management Reporting 
and Disclosure Act of 1959 has ren- 
dered obsolete some of the constitu- 
tional provisions here analyzed. Title 


I of the act, the “Bill of Rights of 
Members of Labor Organizations,” 
provides in Section 101(a)(2) that 
members “shall have the right to meet 
and assemble freely with other mem- 
bers; and to express any views, 
arguments, or opinions,”’ subject to “rea- 
sonable rules as to the responsibility 
of every member toward the organ- 
ization as an institution.’’ Under this 
provision the caucus is evidently 
legal, and in no further danger of out- 
lawry as a dual union. Other sections 
guarantee freedom of speech at uniori 
meetings, subject to reasonable rules, 
and provide for due process in dis- 
ciplinary cases. 


The 94 union constitutions examined 
may be divided, for the purposes of 
this study, into five groups: (1) those 
with fairly clear provisions relating 
to dual unionism, (2) those with vague 
or general language on the subject, 
(3) those without a dual union clause 
but with a general discipline clause 
that might be employed against polli- 
tical opponents, (4) those that bar 
internal political groupings and (5) 
those that are silent on the entire 
subject. Each of these groups of 
clauses will be analyzed separately. 

Claimed 


Membership 
Number 


Unions 
Number % 
Fairly clear pro- 
visions ..... 12 13 2,679,000 
Vague or general 
language a: foe ee 
General discipline 
clause only.... 38 41 
Bar to internal po- 
litical grouping. 8 
5 


6,381,000 


8 2,305,000 13 
5 376,000 2 


Silent 


TOTAL .... 94 100 17,413,000 100 





* The constitutions that they were unable 
to examine were those of the Associated 
Actors and Artists of America; the Inter- 
national Brotherhood of Firemen and Oilers; 
the Laundry, Cleaning and Dye House 
Workers International Union; the Interna- 
tional Leather Goods, Plastic and Novelty 
Workers’ Union; the United Papermakers 
and Paperworkers; and the Alliance of 
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These six 
reported 


Independent Telephone Unions. 
organizations had a combined 
membership of 440,000. 

* This figure represents the reported mem- 
bership of 93 of the 94 unions. No figure 
is given in the 1957 Directory for the United 
Mine Workers, though the 1959 edition 
(Bulletin No. 1267) reports the member- 
ship as 600,000. 
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Fairly Clear 
Dual Union Provisions 


Twelve of the 94 unions, represent- 
ing a total membership of 2,679,000, 
have dual union clauses that seem 
reasonably clear, in the sense that 
they prohibit secession movements or 
aid to unions seeking to supplant the 
organization as bargaining agency, 
with relatively little danger that these 
clauses could be used to punish an 
internal political opposition group. 
Nevertheless the clauses in these con- 
stitutions show wide variations in 
their specific provisions as well as 
in the clarity and precision of their 
language, and accordingly differ sub- 
stantially in the possibility of their 
use against political opponents. They 
vary from that of the United Auto- 
mobile Workers, which is a model 
of precision, to some that have obvious 
weaknesses and undesirable features, 
which make them only a little better 
than the clauses grouped in succeed- 
ing sections of this paper. 


The best clauses by far are those 
found in seven unions which limit the 
prohibition to the joining of an organ- 
ization that seeks to replace the union 
as bargaining agency or that claims 


conflicting jurisdiction. Perhaps the 
clearest is that of the United Auto- 
mobile Workers, which provides (Ar- 
ticle 30, Section 24) for charges and 
hearings, leading to suspension or 
expulsion: 

“Whenever it is charged that a 
member is affirmatively engaged in 
the promotion, implementation, fur- 
therance or support of any other union 
or collective bargaining group with 
the purpose or intent of supplement- 
ing the International Union, or any 
subordinate body thereof, as the recog- 
nized collective bargaining agent ... .” 


[n a short but specific clause (Article 
XIX, Section 1) the Communications 
Workers prohibit “Wilfully support- 


ing or assisting any other labor organ- 


Dual Union Clause 


ization in connection with a claim of 
jurisdiction in conflict with the juris- 
diction of the union.” . The Utility 
Workers have a somewhat similar 
clause (Article III, Section 7): 

“Dual Membership: No person shall 
acquire or retain membership in any 
Local Union affiliated with the Utility 
Workers Union who is or becomes a 
member or active partisan of any 
other Union or Local Union claiming 
jurisdiction over all or part of the 
industries over which our National 
Union exercises jurisdiction.” 


The Theatrical Stage Employes and 
Motion Picture Operators have a 
clause much to the same effect, as 
do the Brotherhood of Railroad Train- 
men; however, the Trainmen punish 
dual unionism only where one of its 
contracts is in effect, leaving the 
worker free to belong to another 
union also where that union holds 
bargaining rights. 


The American Newspaper Guild 
lists the following offenses (Article 
XII, Section 1) among those for 
which members may be disciplined: 

“(i) Participating in the formation 
of or becoming a member of a rival 
organization attempting to defeat the 
collective bargaining. aims of the 
Guild. 

“(k) Withdrawing designation of 
the Guild as the member’s collective 
bargaining agent. 

“(1) Acting in any way to circum- 
vent, defeat or interfere with: (1) col- 
lective bargaining between the Guild 
and an employer; (2) existing collec- 
tive bargaining agreements.” 

The Locomotive Engineers, while 
granting a qualified right of dual 
unionism, define the phrase so as to 
preclude its use against a political 
group within the union. Its clause 
(Section 37) reads: 


“An active member of this Organ- 
ization shall not join any other 
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Labor Organization purporting to rep- 
resent Locomotive Engineers except the 
Brotherhool ‘of Locomotive Firemen 
and Enginemen or Order of Steam 
Engineers, under penalty of expul- 
sion, unless permission is granted by 
the Grand Chief Engineer upon recom- 
mendation of the Chief Engineer and 
Secretary-Treasurer of the Division 
in which he holds membership.” 


The International Ladies’ Garment 
Workers’ Union, in a unique clause 
(Article 8, Section 16), guarantees 
members the right to form and par- 
ticipate in the activities of factional 
groups during the three months prior 
to an election, while prohibiting such 
activities at any other time. While 
three months is a short period for 
an opposition group to mount an effec- 
tive campaign, in view of the fact 
that the administration in effect is 
engaged in a permanent campaign for 
re-election, the unequivocal guarantee 
of three months of organized opposi- 
tion makes the ILGWU one of the 
most liberal of American unions. 


Four other union constitutions are 
important in that they expressly rec- 
ognize and protect the right of the 
member to criticize union policies or 
union officers—a right without which 
it is virtually impossible to carry on 
an effective political campaign. Yet 
even these constitutions are ambiguous 
in that the protection is guaranteed 
the individual member, which may 
not be the same thing as granting 
it to an organized group. 


Two of these unions, the Uphol- 
sterers and the Furniture Workers, 
have incorporated into their constitu- 
tions the section of the AFL-CIO 
Codes of Ethical Practices which pro- 
tects the right to criticize. It reads: 


“Each member of a union has the 
responsibility (a) fully to exercise his 
rights of union citizenship and (b) 
loyally to support his union. The 
right of an individual member to 
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criticize the policies and personalities 
of his union officers does not include 
the right to undermine the union as 
an institution, to advocate dual union- 
ism, to destroy or weaken the union 
as a collective bargaining agency, or 
to carry on slander and libel.” 


The Operative Potters have prob- 
ably achieved the same result by 
incorporating in their constitution a 
provision endorsing the Codes of 
Ethical Practices. It is apparent that 
this section, as applied to campaigns 
for union office, will require some 
interpretation, to determine which 
statements are legitimate criticism, 
as against those which “weaken the 
union as a collective bargaining agency,” 
“undermine the union as an institu- 
tion,” or constitute libel or slander. 
Unions with a democratic tradition 
are likely to interpret this provision 
quite differently from unions in which 
autocratic controls exist. 


The fourth union, the International 
Chemical Workers Union, following 
an antisecession clause and a prohibi- 
tion against “conduct detrimental to 
the welfare and interests of the mem- 
bership” (Article XII, Section 2), pro- 
vides (Article XII, Section 10) that 
“Nothing herein stated shall in any 
way infringe the right of the member 
to criticize any action or policy of the 
International administration or Local 
Union administration.” 


The United Automobile Workers 
and the Upholsterers have added double 
protection against misuse of disci- 
plinary machinery against factional 
oppositionists by the establishment of 
public review boards. Appeal in dis- 
ciplinary cases may be taken to these 
boards, which are composed of eminent 
outsiders and which are empowered 
to hand down binding decisions. 


Undefined Dual Union Clauses 


Thirty-one unions, with a total 
membership of 5,672,000, punish dual 
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unionism without a clear definition 
of the term or use closely related 
language, raising the possibility of 
the use of the provision against an 
internal political group. Sometimes 
the prohibition is phrased in terms of 
becoming a member of or assisting 
a hostile or rival union, sometimes 
in terms of encouraging secession 
and sometimes simply in terms of 
dual unionism. Often the ban against 
dual unionism is grouped with other 
prohibited acts, ranging from creat- 
ing dissension within the union to 
seeking to overthrow the United States 
Government by force or violence. 


A typical all-purpose disciplinary 
clause, which covers dissolution of a 
local or belonging to a hostile union 
along with a variety of other offenses, 
is that of the Boilermakers (Article 
XIII, Section 1): 


“Any member who endeavors to 
create dissension among the mem- 
bers; or who works against the in- 
terest and harmony of the International 
Brotherhood or of any District or Sub- 
ordinate Lodge; who advocates or en- 
courages a division of the funds, or the 
dissolution of any District or Subordi- 
nate Lodge, or the separation of any 
District or Subordinate Lodge from the 
International Brotherhood; who sup- 
ports or becomes a member of any dual 
or subversive organization which shall 
be hostile to the International Brother- 
hood or to any of its Subordinate 
Lodges, or which is antagonistic to 
the principles and purposes of the 
International Brotherhood, shall upon 
conviction thereof be punished by ex- 
pulsion from the International Brother- 
hood.” 


The constitution of the Retail Clerks 
contains an almost identical clause. 


Among the offenses for which a 
member of the United Rubber Work- 


ers may be penalized (Article IX) 
are: 

“1. Advocating or attempting to 
bring about a withdrawal from the 
United Rubber, Cork, Linoleum and 
Plastic Workers of America of any 
Local Union or of any member or 
group of members. 


“4. Working in the interest of or 
becoming a member of any organi- 
zation that is opposed to the princi- 
ples, aims and objectives of the United 
Rubber, Cork, Linoleum and Plastic 
Workers of America.” 


Joining or assisting an organization 
hostile to, detrimental to or conflict- 
ing with the union is also prohibited 
by the Barbers, the Seafarers, the 
Glass Bottle Blowers, the Bakery & 
Confectionery Workers and the Ameri- 
can Bakery & Confectionery Workers. 
The Oil, Chemical and Atomic Work- 
ers, the Street and Electric Railway 
Employes and the Pulp and Sulphite 


Workers all prohibit the solicitation 
of members for a rival union or other 


assistance to it. Eight other unions 
punish for belonging to a rival union, 
encouraging secession, or both.* 

A few unions have very broad clauses 
that, besides prohibiting particular 
acts such as belonging to a dual union 
or advocating secession, permit the 
national president or executive board 
to punish for any act they hold detri- 
mental to the union. The constitution 
of the Plasterers, for example, pro- 
vides (Section 15(m)): 


“The General President shall be 
authorized and empowered to disci- 
pline the membership of the Inter- 
national Association for proper cause. 
P Proper cause as expressed herein 
shall be defined to include, but not 
limited to, the following: 





* These unions are the Sheet Metal Workers, 
the Steelworkers, the Printing Pressmen, 
the Transport Workers, the Flint Glass 


Dual Union Clause 


Workers, the Cement Workers, the Rail- 
way Clerks and the Packinghouse Workers. 


801 





“(1) Violation of the oath of mem- 
bership by a member. 


“(3) Sponsoring dual unionism. 


“(6) And for all other causes which 
generally violate sound trade union 
principles.” 

The State, County and Municipal 
Employes, in a very similar clause, 
provide (Article XVI, Section 16) : 


“The basis of charges shall 
include but shall not be limited to 
any one or more of the following 
actions: 


“(b) engaging in any activity or 
course of conduct contrary or detri- 
mental to the welfare or best interests 
of the International Union or of a 
subordinate body ; 

“(d) engaging in dual unionism or 
in a secessionist movement which has 
for its purpose the fostering of a rival 
labor organization ; 


“(f) engaging in any acts or course 


of conduct which are inconsistent 
with the duties, obligations and fealty 
of the members of a trade union and 
which violate sound trade union 
principles... .” 


The executive board of the Tobacco 
Workers has the power (Article X, 
Section 41) to punish a member, a 
local officer or a local union for: 


“c 
. 


engaging in any activity or 
course of conduct which it is deemed 
by the Executive Board to be con- 
trary or detrimental to the welfare or 
best interests of the International 
Union, including but not limited to 
the inauguration or encouraging of 
secession from the T. W. I. U. or the 
encouraging of or joining in any dual 
labor movement.” 

The Metal Polishers accomplish 
much the same broad objective in a 
very few words by providing (Article 
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38, Section 17) that “No member 
shall advocate secession, disaffiliation, 
nor shall any member take any 
action inimical to the interests of this 
organization.” 


In a number of cases the prohibi- 
tion of dual unionism is part of the 
same sentence which forbids member- 
ship in a‘Communist or other sub- 
versive organization. While this may 
merely represent a convenient group- 
ing of all prohibited actvities, it serves 
to identify political opposition groups, 
should these fall under the dual union 
ban, with subversion. Many unions, 
it should be noted, have faced the 
problem of Communist caucuses seek- 
ing to “bore from within,” so that 
political opposition has not unnatu- 
rally become associated with subver- 
sion in the minds of the leadership. 
Other unions, in their actions to bar 
Communists or other subversives, 
may be responding more to govern- 
mental or public pressures. 


The constitution of the Musicians 
(Article XII, Section 36) is illustra- 
tive of the close linking of the dual 
union with the subversive clause: 


“Advocacy of the overthrow of any 
government of the several states or 
the United States of America or 
Canada by force and violence, or the 
conspiracy and advocacy of sabotag- 
ing and wrecking of the governments 
of the several states or of the United 
States of America or Canada by any 
means whatsoever, activity in or par- 
ticipation with any Fifth Column 
movement, or advocacy of dual union- 
ism, or any other group known or 
proved to be Communistically con- 
trolled, shall constitute sufficient and 
proper grounds for expulsion.” 


The Commercial Telegraphers pro- 
vide (Article 30, Section 7) that “It 
shall be unlawful for any member of 
this Union to belong to a communist, 
fascist, nazi or dual organization,” 
and the Machinists similarly link en- 
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couragement of secession or dual 
unionism with advocacy of communism 
or fascism. 


Two unions, besides linking dual 
union and antisubversive clauses in 
their constitutions, include vague lan- 
guage more easily applicable to in- 
ternal political groupings than the 
usual dual union clause. The Meat 
Cutters, for example (Article II, Sec- 
tion 2), prescribe expulsion for one 
found guilty of dual unionism, sup- 
port of subversion directed against 
the United States or Canada, or mem- 
bership in “any organization detri- 
mental to or destructive of the ideals, 
welfare, well-being and growth” of 
the union. The International Brother- 
hood of Longshoremen bars dual union- 
ists and subversives, along with 
members of organizations “whose 
principles and teachings are opposed to 
those of the I. B. L.” (Article XTV, 
Section 4.) 


Worth listing here, though it is 
not in any strict sense a dual union 
clause, is that of the Bookbinders, 
whose constitution contains succes- 
sive clauses, couched in almost identical 
language, one forbidding subversion 
directed at the United States or Canada, 
and the other subversion directed at 
the union. The latter clause (Section 
107) reads: 


“Any member or members, who, 
individually or collectively, under the 
direction of any group or organiza- 
tion, use force, violence, or unconsti- 
tutional methods, or engage directly 
or indirectly in activities with the 
intent or purpose of undermining, 
overthrowing or disrupting the Inter- 
national Brotherhood of Bookbinders 
and its affiliated unions, or the Ameri- 
can Federation of Labor shall 
be deprived of membership.” 


The constitution of the Molders 
contains a very similar clause. Many 
other unions also have anti-Com- 
munist or antisubversive clauses, with- 
out linking them so closely to the 
dual union prohibition as in the cases 
listed above. 


Although the presence in a union 
constitution of an undefined dual 
union clause raises the possibility of 
its use against an internal opposition, 
the likelihood of its use in this fashion 
cannot be predicted unless one knows 
the traditions of the union. The Typo- 
graphical Union, for example, the only 
American union with a well-developed 
and institutionalized two-party sys- 
tem, has a fairly typical dual union 
clause in its constitution, and in ad- 
dition (Article VIII, Section 2) pro- 
hibits belonging: 

* to any secret organization, 
oathbound or otherwise, the intent or 
purpose of which shall be to influence 
or control the legislation or the busi- 
ness of such local union or of the 
International Typographical Union, 
the selection or election of officers of 
such local or International Union, or 
the preferred or other situations under 
their jurisdiction.” 

The democratic tradition of this 
union indicates how cautious one must 
be in drawing conclusions as to the 
significance of a constitutional clause 
in any particular union. 


General Discipline Clauses 
with 
membership of 6,381,000, which lack 
a dual union clause in their consti- 
tutions have a general discipline clause 
that could be used for the same pur- 


Thirty-eight unions, a total 


pose*® and that might also be used 
against political oppositionists within 
the union. Some of these unions have 





° Many unions have both a dual union and 
a general discipline clause, either or both 
of which might be used against a dissident 
political group. In this section, however, 
we shall discuss the general discipline 


Dual Union Clause 


clauses only of those unions that lack a 
dual union prohibition. Many of the unions 
earlier discussed have general discipline 
clauses also. 
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a rather full section on discipline, pro- 
viding for charges for violation of the 
constitution, for failure to obey union 
regulations or decisions, or for such 
offenses as disloyalty or conduct un- 
becoming a member. Others have a 
simpler clause, but one with all-in- 
clusive language such as “gross mis- 
conduct” or “conduct detrimental to 
the best interests of the union.” In 
some cases almost unlimited power 
over discipline is given to the union’s 
president or general executive board. 

One of the most comprehensive of 
the general discipline clauses is that 
of the Teamsters (Article XVIII, 
Section 6), which reads: 


“The basis for charges against mem- 
bers, officers, Local Unions, Joint 
Councils or other subordinate bodies, 
for which he or it shall! stand trial, 
shall consist of but not be limited to 
the following: 

“(1) Violation of any specific pro- 
vision of the Constitution or failure 
to perform any of the duties specified 
thereunder. 

“(2) Violation of the oath of loyalty 
to the Local Union and the Inter- 
national Union. 

“(3) Violation of the oath of office. 

“(4) Gross disloyalty, or conduct 
unbecoming a member. 

“(5) If an officer, gross inefficiency 
which shall hinder and impair the in- 
terests of the Local Union or of the 
International Union. 

“(6) Misappropriation. 

“(7) Secession, or fostering the same. 

“(8) Abuse of fellow members and 
officers by written or oral communi- 
cation. 

“(9) Abuse of fellow members or 
officers in the meeting hall. 

“(10) Activities which tend to bring 
the Local Union or the International 
Union into disrepute.” 

More typical of general discipline 
clauses is that of the Textile Workers 
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Union (Article XIII, Section 1, Part b), 
which reads: 


“Any member of the International 
Union found guilty of violating any 
provision of this constitution, or a 
decision of the Executive Council, or 
of his subordinate organization, joint 
board or local union, or of dishonesty, 
misconduct or conduct detrimental to 
the welfare of the Textile Workers 
Union of America, shall be subject to 
discipline... .” 

Very similar clauses are found in 
the constitutions of the Amalgamated 
Clothing Workers ; the Building Serv- 
ice Employees; the International Long- 
shoremen’s Association; the Mine, 
Mill and Smelter Workers; the Inter- 
national Union of Electrical, Radio 
and Machine Workers; the United 
Electrical, Radio and Machine Work- 
ers; the Railroad Telegraphers; the 
Jewelry Workers; and the Grain 
Millers. The National Maritime Union 
puts a very similar set of obligations 
in the oath that each new member 
must take, besides providing for a 
penalty up to expulsion for violation 
of the union’s constitution or policies. 


Three of the constitutions, in addi- 
tion to general discipline clauses such 
as that given above, contain language 
that could readily be used against 
political oppositionists. The Hod Car- 
riers (Article XV, Section 2) charge 
every member with the “duty of fos- 
tering harmony and good will 
and obedience to, and respect for the 
[union] laws”; the Distillery, Rectify- 
ing and Wine Workers (Article XII, 
Section 1) punish for “disruption of 
union solidarity” ; and the International 
Longshoremen’s and Warehousemen’s 
Union (Article VIII, Section 3) pro- 
hibit “making false charges, unfounded 
accusations, or malicious attacks upon 
any International official outside of a 
regular meeting . . . or for any other 
act calculated to impair the dignity 
of the International organization.” 
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The general discipline clauses in a 
number of union constitutions contain 
one or more all-inclusive phrases that 
might cover any act for which a mem- 
ber was to be punished. Sometimes 
these phrases supplement more par- 
ticular clauses and sometimes they 
provide the sole basis for discipline. 
The Allied Industrial Workers (Ar- 
ticle 32.04) include several such phrases 
in their list of offenses for which 
charges may be filed: 


“(d) Gross disloyalty or conduct 
unbecoming a member. 


“(j) Activities which tend to bring 
the Local Union or International Union 
into disrepute. 


“(m) Such other acts and conduct 
which are inconsistent with the duties 
and obligation of a member of a Local 
Union, and for violation of sound Labor 
Union principles.” 


The Retail, Wholesale & Depart- 
ment Store Union and the National 
Federation of Federal Employees pro- 
hibit conduct “detrimental to the best 
interests” of the union or its member- 
ship, and almost identical language is 
used by the United Glass & Ceramic 
Workers. The Marine & Shipbuilding 
Workers punish for “acts contrary to 
the best interests” of the union, the 
American Federation of Government 
Employees and the Postal Transport 
Association for “conduct . . . inimical 
to the [best] interests” of the organ- 
ization, and the Carpenters for en- 
deavoring to “create dissension” or 
for working “against the interest and 
harmony” of the union. The United 
Shoe Workers discipline one “who 
betrays the interest of the organiza- 
tion,” and the Maintenance of Way 
Employees expel for “sedition or mal- 
feasance in office.” The Brewery 
Workers do not allow “any offense 
that will cause an injury to the mem- 
bers,” nor does the Mechanics Edu- 


Dual Union Clause 


Society permit “persistent 
” The Locomotive Firemen 


cational 
disruption. 


and Enginemen punish for “conduct 
unbecoming a member,” as well as 
for the performance of “any act deroga- 
tory to the interest of this organization.” 


Though in almost all unions the 
chief executive plays a very important 
role in the disciplinary process, in a 
group of unions he is given such a 
grant of power in this respect as to 
make him the master rather than the 
servant of the union. Among these is 
the Operating Engineers, whose con- 
stitution (Article VI, Section 3) pro- 
vides: “Whenever in his [the general 
president’s] opinion the best interests of 
the organization require it, or Local 
Unions, Local Officers and other sub- 
divisions of the International Union 
or members shall be deemed by him 
to be incompetent, negligent, or to 
have failed in carrying out their re- 
spective duties, or to have violated 
the Ritual, Obligation, laws, rules or 
decisions of the organization or its 
duly constituted authorities, he shall 
have full power to suspend or remove 
such individual members, suspend or 
remove such Local officers, suspend 
or revoke charters of such Local 
Unions or place such Local Unions 
and their officers and members under 
International supervision.” 


The Boot & Shoe Workers like- 
wise confer very substantial powers 
over the members and the local unions 
upon their chief officer. Section 10 
of their constitution reads: 


“The General President-Secretary- 
Treasurer is hereby authorized and 
empowered to discipline local unions, 
officers of local unions, and members 
of local unions. He is hereby author- 
ized to suspend any local union, officers 
of local unions, or members of local 
unions, or any Joint Council, when in 
his judgment suspension is necessary 
to preserve the rights and interests of 
the General Union or the local union, 
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or the rights of members of the Gen- 
eral or local union.” 


The president of the United Textile 
Workers is given comparable power, 
subject to appeal to the executive 
council, when in his judgment locals, 
local officers or members “act, have 
acted or contemplate or threaten to 
act, in violation of the Constitution, 
or against the policies or best inter- 
ests of the International Union” (Ar- 
ticle IV, Section 6). The president of 
the Railway Carmen has similar au- 
thority, also subject to appeal, “when 
in his judgment it is for the best 
interest” (Section 9). The president 
of the Railway Conductors is em- 
powered (Article IV) to “convene 
any Division at any time; preside 
therein; inspect its work, correct its 
errors, annul its illegal acts and re- 
quire conformity to the regulations of 
the Order.” 


The United Garment Workers (Ar- 
ticle VI, Section 22) give its general 
executive board power to revoke local 
union charters, remove local officers 
for failure to observe its laws, “and 
in any other way take such action 
as may be necessary to direct the 
affairs of, or protect the interest or 
property” of the union or its members. 
When the board is not in session, the 
president is given full power to act, 
subject to the approval of the board 
and the convention. The Office Em- 
ployees, similarly, empower their ex- 
ecutive board (Article XIV, Section 
1) to discipline members, local officers 
or local unions “for engaging in any 
activity or course of conduct which 
it is deemed by the executive board 
to be contrary or detrimental to the 
welfare or best interests of the Inter- 
national Union.” 


Three other unions should probably 
be mentioned in this section, though 


their provisions make them somewhat 
difficult to classify. The Post Office 
Craftsmen discipline for violation of 
the member’s oath or affirmation, and 
the Woodworkers make provision for 
charges and trials without describing 
the offenses for which charges might 
be brought. The Plumbers expel any 
member found guilty of “sending out 
circular letters of falsehood and mis- 
representation” (Section 210). 


Clauses Barring Internal Groups 


Eight unions, with a membership 
of 2,305,000, have dual union clauses 
that are expressly directed or readily 
used against internal as well as ex- 
ternal organizations. The United Mine 
Workers prohibit (Article XVIII, 
Section 7) “fomenting, leading or 
encouraging a dual union, or a dual 
movement within the Organization.” 
The Hatters, Cap & Millinery Work- 
ers (Article XV, Section 18) are even 
more explicit: 


“No member of the U. H. C. & 
M. W. I. U. shall hold membership in 
any group, club or any other such 
combination not a regularly constituted 
part of the Internationa! Union under 
this Constitution, whose purpose it is 
to attempt in any manner to shape the 
policies or influence or determine the 
choice of officers of the U. H. C. & 
M. W. I. U. or any of its Local Unions.” 


The constitution of the Hotel & 
Restaurant Employees (Article XI, 
Section 16) provides: 


“No person shall be eligible for 
membership in any Local of the Inter- 
national Union who holds membership 
in any club, society, or other organ- 
ization which in the opinion of the 
General President exercises or claims 
to exercise duties and functions simi- 
lar to those exercised by this Inter- 
national or its Locals, or which claims 





*This figure includes the 600,000 figure 
reported for the United Mine Workers in 
the 1959 Directory. 
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jurisdiction in whole or in part over 
matters which are within the jurisdic- 
tion of this International Union.” 

Membership in any such organiza- 
tion, the section adds, shall constitute 
dual affiliation. The Painters’ provi- 
sion is almost identical, except that 
the determination rests with the gen- 
eral executive board. 


The constitution of the Amalgamated 
Lithographers (Article II, Section 10) 
contains a very broad prohibition: 


“No member of the Amalgamated 
Lithographers of America shall be 
permitted to become member of, or 
retain membership in any organiza- 
tion in the printing industry, or its 
kindred or allied branches, other than 
that designated in Article II, General 
Constitution.” 


The article referred to, it should 
be noted, lists no organizations or 
types of organizations that the mem- 
bers are free to join. 


The International Brotherhood of 
Electrical Workers makes it impos- 
sible for a political opposition group 
to function. Its constitution (Article 
XXVII, Section 15) forbids: 


“ . . attending or participating 
in any gathering or meeting whatso- 
ever, held outside meetings of an 
L. U. [local union] at which the 
affairs of the L. U. are discussed, 
or at which conclusions are arrived 
at regarding the business and the 
affairs of an L. U., or regarding L. U. 
officers or a candidate or candidates 
for L. U. office.” 


In a similar clause, except that the 
prohibition is not absolute, the Brick- 


layers (Article IV, Section 9) bar 
“members meeting collectively to dis- 
cuss the business, acts or policies of 
the subordinate union, in other than 
the regular meeting and place desig- 
nated by their union without first ob- 
taining the consent of the Executive 
Board.” The Bridge, Structural and 
Ornamental Iron Workers have a 
very similar provision. Regulations 
like these, it should be noted, are 
modified by the provisions of the 
Labor-Management Reporting and 
Disclosure Act of 1959. 


No Dual Union or 
General Discipline Clause 

Five unions of government employees, 
with a membership of 376,000, have 
neither an antidual union clause nor 
a general discipline clause relating to 
individual members in their consti- 
tutions. The conditions of govern- 
ment work’? make it difficult for union 
officers to build a large membership 
while crushing political opposition, 
either through dual union charges or 
general disciplinary procedures. Rival 
unionism, however, does exist in some 
branches of government service, with 
the result that discipline clauses are 
often aimed only at local unions and 
their officers rather than at rank-and- 
file members as well. 


Typical of such clauses is that of 
the National Federation of Post Of- 
fice Clerks, whose constitution (Arti- 
cle VIII, Section 8) provides: 


“The Executive Board is hereby 
vested with authority to revoke the 
charter of any local whenever, upon 
evidence satisfactory to a majority of 





*Unions of government employees are 
differently situated from those in private 
employment. Typically the strike is illegal, 
and wages and conditions of employment 
are determined by legislation rather than by 
collective bargaining. Usually no union 
shop clause is permissible, Civil Service 
provisions govern appointment and tenure 
(except where the political patronage sys- 


Dual Union Clause 


tem prevails), the job is reljatively secure, 
and the union can be of little or no help 
in obtaining other work should the employ- 
ment be terminated. Membership is volun- 
tary in a sense seldom found in other 
unions; the problem, indeed, is to persuade 
workers to keep up their membership where 
neither job security nor economic gain 
clearly depends upon it. 
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When a railroad strike occurs, it is 
not just between labor and manage- 
ment, the people are the ones most 
seriously injured. 

—Representative Frank J. Becker 





the Executive Board, it is shown that 
a local is guilty of disloyalty or where 
its actions have been adverse or detri- 
mental to the welfare of the rank and 
file of the National Federation of Post 
Office Clerks.” 


The Fire Fighters have an identical 
provision in their constitution. 


The Letter Carriers (Article IX, Sec- 
tion 7) empower the executive board 
to suspend an officer or subordinate 
branch “in case of neglect of duty or 
violation of this Constitution,” and 
the Rural Letter Carriers confer similar 
authority upon their board of control. 
The charter of a local or state federa- 
tion of the Teachers may be revoked 
by the executive council when the ex- 
istence of the subordinate group is 
“detrimental to the development of 
democracy in education.” 


Conclusion 


This review of dual union and gen- 
eral discipline clauses makes it clear 
that most union constitutions contain 
vague language that could readily be 
used against political opposition groups. 
While unions are justified in protect- 
ing themselves against efforts to un- 
dermine or disrupt the organization, 
as well as against other types of anti- 
social or undesirable behavior, it is 
important that the types of prohibited 
conduct be described in clearer and 
more precise language than is now 
the case. 


It is equally important that positive 
protection of the rights of political 
groups be embodied in the constitu- 
tions, to safeguard the rights of mem- 
bers to combine in order to express 
a point of view at variance with that 
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of the administration, and to nomi- 
nate candidates who wiil stand for 
that position. If these rights are to 
be meaningful, members must be able 
to engage in political campaigns with- 
out fear that the discipline clause will 
be used to stifle criticism. Very few 
American union constitutions now 
offer much protection along these lines. 
While union traditions are very im- 
portant in this regard, as the case of 
the International Typographical Union 
shows, proper phraseology would be 
of enormous importance in helping 
desirable traditions to develop. The 
Labor-Management Reporting and 
Disclosure Act of 1959 should help 
somewhat to legitimize political op- 
position, besides assuring due process 
in discipline cases. Public confidence 


in the impartiality of the disciplinary 
process would be greater if there were 
more public review boards, to assure 
that the machinery is not misused to 
punish members for political opposition. 


The most important single change 
to be desired would be a recognition 
in American unions of the legitimacy 
of political opposition, a view now 
limited to a relatively small section of 
the labor movement. Too many union 
leaders identify factionalism with sub- 
version, or with weakness in the col- 
lective bargaining relationship. While 
factionalism can be carried to destruc- 
tive lengths, the suppression of politi- 
cal opposition, readily achieved with 
the aid of vague dual union or general 
discipline clauses, may pose a greater 
threat to the loyalty of the member- 
ship to the organization. It is possi- 
ble that the encouragement of internal 
political rights would strengthen rather 
than weaken the union in relation to 
management. Beyond much question 
the values of a democratic society 
would have much greater chance of 
realization within the labor move- 
ment if unions showed greater will- 
ingness to experiment along these 
lines. [The End] 
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The Enfranchisement 
of Employees Arbitrarily Rejected 
for Union Membership 


By RICHARD A. GIVENS 





It is widely assumed that employees who are not actually admitted to union 
membership have no right to vote on collective bargaining decisions. How- 
ever, the author points out that several well-established legal principles 
have implications which might suggest the contrary. A member of the New 
York bar, he is an associate, Hughes, Hubbard, Blair & Reed, New York City. 





[ | NDER OUR NATIONAL LABOR LAWS, trade unions bargain 

for the wages, hours and working conditions of all employees 
in appropriate bargaining units, regardless of whether they are union 
members or not.! The bargaining representative selected by a major- 
ity of the employees is the exclusive bargaining agent for all of the 
employees, and the employer is prohibited from dealing with any 
other.2, The agreements reached between the employer and the bar- 
gaining agent, in turn, supersede any inconsistent provisions of indi- 
vidual employment agreements.* The majority bargaining agent thus 
exercises tremendous influence over the conditions of employment 
of every employee, regardless of whether or not he is a union member, 
to an extent which has been compared to the power of a legislature 
over those within its jurisdiction.* 

*Sec. 9 of the National Labor Relations Act (NLRA), 49 Stat. 453 (1935), 
as amended, 61 Stat. 143 (1947) and 65 Stat. 601 (1951), 29 USC Sec. 159 (1958); 
Railway Labor Act (RLA), 48 Stat. 1185 (1935), 45 USC Secs. 151 and following 
(1958); Virginian Railway Company v. System Federation, 1 Lapor Cases §[ 17,022, 
300 U. S. 515, 548 (1937) (RLA); Order of Railroad Telegraphers v. Railway 
Express Agency, Inc., 8 Lapor Cases § 51,174, 321 U. S. 342 (1944) (RLA); 
J. I. Case Company v. NLRB, 8 Lapor Cases § 51,173, 321 U. S. 332 (1944) 
(NLRA); Medo Photo Supply Corporation v. NLRB, 8 Lazpor Cases { 51,176, 321 
U. S. 678 (1944) (NLRA); Steele v. Louisville & Nashville Railroad Company, 
9 Lapor Cases { 51,188, 323 U. S. 192, 200 (1944) (referring to both but arising 
under RLA). 

*>NLRA Sec. 9, however, preserves the right of an individual employee to 
take a grievance directly to his employer. In Douds v. Local 1250, Retail Whole- 
sale Department Store Union of America, CIO, 16 Lasor Cases ¥ 65,015, 173 F. 2d 
764 (CA-2, 1949), Judge Hand indicated that such an individual employee might 
be represented by a minority union in presenting his complaint, but this precedent 
has not been widely followed since. 

* J. I. Case Company v. NLRB, cited at footnote 1. 

*See Steele v. Louisville & Nashville Railroad Company, cited at footnote 1, 
at p. 198. 
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Since trade unions bargain for all 
employees in a bargaining unit and 
“govern” the conditions of employ- 
ment of these employees to a substan- 
tial extent, the basic premise of our 
Declaration of Independence—that gov- 
ernments derive their just powers from 
the consent of the governed—would 
suggest that all employees should have 
the opportunity to participate in col- 
lective bargaining decisions affecting 
them. This principle has been imple- 
mented in Section 9 of the NLRA which 
grants employees the opportunity to 
select bargaining representatives by ma- 
jority decision,® but the representative 
selected may not legally be changed by 
employees during fixed periods,® nor 
during the period of effectiveness of 
a valid collective bargaining agreement 
of reasonable duration ;* and, further- 
more, may practicably be changed 
only rarely, because stability of rep- 
resentation is vital to effective bar- 
gaining and because of the immense 
advantage possessed by an established 
union over any challenger. The no- 
raiding agreement, entered into by 
AFL-CIO unions and held subject 
to judicial enforcement in significant 
decisions,* further limits employee 
opportunities to change bargaining rep- 
resentatives. Therefore, the chief avenue 
for employee opportunity to partici- 
pate in bargaining decisions must be 
within the union. 


The degree of such participation 
which is possible in practice is, of 
course, limited by the fact that bar- 
gaining decisions must frequently be 
made on such a_ scale—frequently 
involving entire industries—that em- 
ployees necessarily have little voice 
as individuals.® Of course, the same 
limitation applies in our public govern- 
ment, but the freedoms of expression 
which are constitutionally guaranteed 
and the right to vote both afford some 
opportunity to participate and they in- 
sure that those in power cannot deal too 
harshly and unfairly with any group, 
even a minority, because its support 
may be crucial at some future time 
to the position of those making the 
decisions.*° The Labor Management 
Reporting and Disclosure Act of 1959 
seeks to protect certain internal union 
rights, but all of its protections are 
directed to the rights of union mem- 
bers.*?. This raises the critical ques- 
tion of the status of those who are 
excluded from union membership. 


Most unions, rather than rejecting 
applicants for membership, actively 
seek to extend their membership. The 
Taft-Hartley Act permits collective 
bargaining agreements requiring union 
membership as a condition of employ- 
ment, provided that no one is dis- 
charged or denied a job because his 
membership is denied or terminated 





*See Weyand, “Majority Rule in Collec- 
tive Bargaining,” 45 Columbia Law Review 
556 (1945). 

*See Brooks v. NLRB, 27 Lapor Cases 
{ 68,835, 348 U. S. 96 (1954). 

*See Freidin, “The Board, The ‘Bar,’ 
and the Bargain,” 59 Columbia Law Review 
61 (1959); Jones, “Self Determination vs. 
Stability in Labor Relations,” 58 Michigan 
Law Review 313 (1960). 

* United Textile Workers v. Textile Work- 
ers, 35 Lasor Cases § 71,742, 258 F. 2d 743 
(CA-7, 1958), 59 Columbia Law Review 202 
(1959); Local 2608, Lumber & Sawmill Work- 
ers v. Carpenters, Millmen’s Local 1495, 37 
Lapor Cases § 65,369, 169 F. Supp. 765 (DC 
Calif., 1958); contra, Doll & Toy Workers v. 
Metal Polishers, 39 Lasor Cases J 66,184, 
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180 F. Supp. 280 (DC Calif., 1960). See 
generally Krislov, “The No-Raiding Agree- 
ments After Five Years,” 10 Lasor LAw 
JourNAL 861 (1959). 

*See Lippmann, Public Opinion (1922), 
Chs. XIV, XV; McLaughlin, Political Proc- 
esses in American National Student Organiza- 
tions (Notre Dame, Ph. D. thesis, 1948), pp. 
4-8; cf. Magrath, “Democracy in Overalls: 
The Futile Quest for Union Democracy,” 
12 Industrial and Labor Relations Review 503 
(1959). 

*” Friedrich, Constitutional Government 
(1941), p. 586; McLaughlin, cited at foot- 
note 9, at p. 76. 

"See Tits. I and IV of the act; see also 
Secs. 304(a) and 501(b). 
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other than for nonpayment of dues. 
Where such contracts are in effect, it 
is not likely that employees will be 
arbitrarily rejected for union member- 
ship. When an employee is rejected 
for membership, the union loses both 
his dues and his support, and it does 
not secure any right, where the act is 
enforced, to deny employment to the 
rejected employee should this have 
been desired. Even prior to the act, it 
had been heid that under common 
law principles in some states at least, 
the combination of a requirement of 
union membership as a condition of 
employment and the refusal of union 
membership on arbitrary grounds was 
so grossly unfair that the courts would 
grant relief.** For all of these reasons, 
the number of unions which arbitrarily 
deny membership is not great. How- 
ever, where denial of membership 
does occur on arbitrary grounds, the 
effect is disenfranchisement of the 
employee in his “industrial govern- 
ment” and, where the Taft-Hartley 


Act does not apply or is not enforced, 
perhaps denial of employment as well.** 
The problem of employees rejected 
for membership is therefore serious, 
even though the number be small. 


In Steele v. Louisville & Nash- 
ville Railroad Company,® the Supreme 
Court held that the exclusive bargain- 
ing authority conferred by the Rail- 
way Labor Act upon a trade union 


implied a corresponding judicially en- 
forceable obligation to represent fairly 
all employees in the bargaining unit. 
In that case, a collective bargaining 
agreement was entered into by a union 
which excluded Negro employees from 
membership, under which they would 
have lost their jobs in the craft to 
white union members. The Court 
found the discrimination clearly ir- 
relevant to any legitimate distinctions 
which the union might make, such as 
any based upon differences in senior- 
ity or skill, and held that enforcement 
of the contract could be enjoined.,’® 
Although the Steele case involved ra- 
cial discrimination by means of a con- 
tract by a railroad union, it has since 
become established that the duty of 
fair representation applies as well 
where the National Labor Relations 
Act, rather than the Railway Labor 
Act, is the source of exclusive bar- 
gaining authority,’ and where the 
discrimination is effectuated in the 
disposition of grievances rather than 
by the terms of a collective bargaining 
contract."* The Steele principle also pro- 
hibits arbitrary discrimination whether 
or not it is based upon race, so long 
as the distinctions made are clearly 
arbitrary and not based upon any le- 
gitimate union purpose.’® Although 
we are concerned here chiefly with 
the rights of those excluded from 
union membership, it may also be noted 





®NLRA Secs. 8(a)(3) and 8(b)(2), as 
amended. 

See James v. Marinship Corporation, 9 
Lazpor Cases § 62,475, 25 Cal. 2d 721, 155 
P. 2d 329 (1944); cf. 8 Washington and Lee 
Law Review 234 (1951). 

“See the facts in Courant v. International 
Photographers of Motion Picture Industry, 
Local 659, 17 Lapor Cases § 65,333, 176 F. 
2d 1000 (CA-9, 1949), cert. den., 338 U. S. 
943 (1950). 

* Cited at footnote 1. 

% Steele v. Louisville & Nashville Railroad 
Company, cited at footnote }, at pp. 203-204. 

See Syres v. Ot! Workers Union, 29 
Lazor Cases { 69,550, 350 U. S. 892 (1955), 
rev g per curiam 28 Lagpor Cases { 69,303, 
223 F. 2d 739 (CA-5, 1955); Ford Motor 


Enfranchisement of Employees 


Company v. Huffman, 23 Lapor Cases 
{ 67,505, 345 U. S. 330, 337 (1953) (dictum); 
cf. Wallace Corporation v. NLRB, 9 Lasor 
Cases $51,187, 323 U. S. 248, 255-256 
(1944); Radio Officers Union v. NLRB, 25 
Lagor Cases § 68,111, 347 U. S. 17, 47-48 
(1954); Ostorofsky v. United Steelworkers 
Union, 36 Lasor CAseEs { 65,329, 171 F. Supp. 
782, 793 (DC Md., 1959) (dictum). 

* Conley v. Gibson, 33 Laspor Cases 
¥ 71,077, 355 U. S. 41 (1957). 

*See Ford Motor Company v. Huffman, 
cited at footnote 17, at p. 338 cf. Radio 
Officers Union v. NLRB, cited at footnote 
17; Wallace Corporation v. NLRB, cited at 
footnote 17; see, also, Cox, “The Duty of 
Fair Representation,” 2 Villanova Law Re- 
view 151, 159-160 (1957). 
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that the Steele principle has been held 
applicable to union members as well 
as nonmembers.” 


However, the courts have recog- 
nized that effective collective bargain- 
ing requires that great weight must 
be given to union decisions as to what 
contract demands to make ** and what 
grievances to process,”* and, conse- 
quently, that only flagrant discrimi- 
nation, such as that in Steele, can 
form the basis of judicial intervention. 
To prevent more subtle forms of dis- 
crimination or unfairness, the em- 
ployee is thus left to the internal 
processes of the union. If he is de- 
nied union membership, this door is 
at least initially closed to him. 


The initial approach which has been 
attempted in this predicament has 
been to seek to require the union to 
admit the employee to membership. As 
of 1960, it has been uniformly un- 
successful. In the Steele case, the 
Court stated that “the statute does 
not deny to... a bargaining labor 
organization the right to determine 
eligibility to its membership... .” * 
The Taft-Hartley Act reinforced this 
view as to the National Labor Rela- 
tions Act when it prohibited labor 
organizations from interfering with 
employee rights under Section 7 of 
the act, but added: “Provided, That 
this paragraph shall not impair the 


right of a labor organization to pre- 
scribe its own rules with respect to 
the acquisition or retention of mem- 
bership therein... .”** While the 
Kansas courts have held that because 
of the powers conferred upon trade 
unions by statute, arbitrary discrimi- 
nation in admission to membership 
is unconstitutional,?®> Wisconsin has 
reached the opposite result.2° In 
Oliphant v. Brotherhood of Locomotive 
Firemen, the United States Court of 
Appeals for the Sixth Circuit also 
rejected a similar contention, on the 
ground that unions could not be con- 
sidered as governmental instrumen- 
talities for constitutional purposes.*’ 
The Supreme Court denied certiorari, 
noting “the abstract context in which 
the questions” were presented.** 


Finally, Congress, in enacting the 
1959 statute, not only imposed no limita- 
tions upon whom unions should 
admit, but also (1) rejected an amend- 
ment, introduced by Congressman 
Powell in the House, which sought to 
provide to the contrary;*® and (2) 
amended the definition of union mem- 
bership in the act to omit a reference 
to “lawful” requirements for mem- 
bership,*° which might have suggested 
that certain requirements were “un- 
lawful” and hence could be held il- 
legal and a union required to admit 
the applicants rejected because of them. 





* Syres v. Oil Workers Union, cited at 
footnote 17; King, “Protecting Rights of 
Minority Employees,” 11 Lasor Law Jour- 
NAL 143 (1960); Cox, cited at footnote 19, 
at pp. 154-155; Wellington, “Union Democ- 
racy and Fair Representation: Federal Re- 
sponsibility in a Federal System,” 67 Yale 
Law Journal 1327, 3335 (1958); Note, 49 
Northwestern University Law Review 357, 
360 (1954). 

™ Ford Motor Company v. Huffman,. cited 
at footnote 17; cf. Aeronautical District Lodge 
727: v. Campbell, 16 Lasor Cases § 65,206, 
337 U.S. 521 (1949). 

See Blumrosen, “Legal Protection for 
Critical Job Interests: Union-Management 
Authority Versus Employee Autonomy,” 13 
Rutgers Law Review 631 (1959); cf. Ostorof- 
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sky v. United Steelworkers Union, cited at 
footnote 17. 

* Cited at footnote 1, at p. 204. 

*NLRA Sec. 8(b)(1)(A), as amended. 

* Betts v. Easley, 11 Laspor Cases § 63,207, 
161 Kan. 459, 169 P. 2d 831 (1946). 

* Ross v. Ebert, 32 Lasor Cases { 70,627, 
275 Wis. 523, 82 N. W. 2d 315 (1957). 

* 36 Lagpor Cases § 65,041, 262 F. 2d 359 
(CA-6, 1958). 

* 359 U. S. 935 (1959). 

* 105 Congressional Record 
(daily ed., August 12, 1959). 

* Compare Sec. 601(n) of S. 1555 in the 
House of Representatives, introduced April 
29, 1959, 86th Cong., Ist Sess. (1959), as 
passed by the Senate, with Sec. 3(0) of 
the statute as enacted. 
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These results may perhaps be ex- 
plained in part because of the fact 
that unions have many functions as 
private organizations as well as their 
governmentally-delegated functions as 
exclusive bargaining representatives, 
and because unions may quite legiti- 
mately seek to deny membership to 
agents of employers, rival unions, ex- 
tremist political groups, or to employ- 
ees who have acted contrary to the 
union’s interests at critical moments 
—for example, by returning to work 
during a union-called work stoppage.” 


Assuming, then, that a union will 
not be required to admit an applicant 
against its will, the question remains 
whether employees arbitrarily rejected 
for union membership may neverthe- 
less claim the right to take part in 
collective bargaining decisions because 
of the effect which those decisions 
have upon them and because they 
were willing to join the union and pay 
the prescribed dues, even though they 
were rejected for union membership and 
the union is not required to admit 
them. Neither the Oliphant case nor 
any of the prior decisions have passed 
upon the question of whether certain 
rights normally exercised by union 
members may also be exercised by 
employees represented by a union as 
citizens in their “industrial govern- 
ment,” provided that they are willing 
to join the union and pay the required 
dues, and are rejected without good 
reason. The opinion in the Steele 
case suggested such an approach when 
it stated that although a union may 
determine eligibility to its member- 
ship, it must “represent non-union 
or minority union members of the 
craft without hostile discrimination, 
fairly, impartially, and in good faith. 
Whenever necessary to that end, the 
union is required to consider requests 
of non-union members of the craft 


and expressions of their views with 
respect to collective bargaining ... .” * 
(Italics supplied. ) 

Three sources of an obligation to 
consider the views of employees arbi- 
trarily rejected for union member- 
ship, expressed through such means 
as voting for union officers concerned 
in any way with collective bargaining, 
must be considered: (1) the 1959 
statute, (2) the statute if construed 
to avoid constitutional objections and 
(3) the obligation of fair representa- 
tion imposed in Steele. 


Rejectees for Union Membership 
and 1959 Statute 


The individual rights conferred by 
the 1959 statute are stated in terms of 
rights of union members.** To deter- 
mine the meaning of this term as used 
in the statute, we turn to Section 3(0) 
which provides : 

““*Member’ or ‘member in good stand- 
ing,’ when used in reference to a labor 
organization, includes any person who 
has fulfilled the requirements for mem- 
bership in such organization, and who 
neither has voluntarily withdrawn 
from membership nor has been ex- 
pelled or suspended from member- 
ship after appropriate proceedings 
consistent with lawful provisions of 
the constitution and bylaws of such 
OGgemization. 


‘This definition does not state that 
that the term “member” as used in 
the act is limited to those admitted 
to membership by the union, but 
expands the term to include those who 
have fulfilled the requirements for mem- 
bership. The crucial question under 
the act thus becomes the meaning of 
the term “requirements.” The com- 
mon meaning of the word implies 
some degree of generality and de- 
notes rules or principles transcending 





“Cf. Comment, 59 Columbia Law Review 
190, 200 (1959). 
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* Cited at footnote 1, at p. 204. 
* See footnote 11. 





a specific result in any particular case. 
If a completely arbitrary decision to 
exclude an employee would be rec- 
ognized as a “requirement,” then the 
entire reference to “requirements” 
would be superfluous and the defini- 
tion would more properly have been 
limited to those “admitted to” mem- 
bership. 


Assuming that “requirements” must 
possess at least some degree of gen- 
erality,** the question remains whether 
any general principle whatsoever must 
necessarily rise to the dignity of a 
“requirement” within the meaning of 
Section 3(0). Some rules, although 
stated in general terms—such as a 
ban on all persons named X—are not 
general requirements in any meaning- 
ful sense.*® Just as the term “restraint 
of trade” as used in the Sherman Act 
does not include all restraints in the 
most literal sense, so the “require- 
ments” recognized under Section 3(0) 
need not necessarily include any limita- 
tion which a union might impose.*® 
A limitation, such as one based upon 
race or upon views on internal union 
affairs, which has no relationship to 
legitimate union purposes, might be 
held not to rise to the dignity of a 
“requirement” under Section 3(o0).*" 


If this is a possible interpretation 
of the language of the statute, it re- 
mains to inquire whether it is an in- 
terpretation in accord with the purposes 
of the act. The legislative history of 


the act discloses a rejection of the Powell 
amendment to prohibit racial discrimi- 
nation as such.** This is consistent 
with automatic recognition under the 
act of any limitation imposed by a 
union, but it is also consistent with 
a disinclination to include a provision 
dealing with racial discrimination as 
such, which might by negative infer- 
ence seem to sanction other equally 
arbitrable kinds of discrimination.*® 
The rejected amendment would have 
gone further than merely to extend 
the rights conferred by the act to these 
arbitrarily rejected for union mem- 
bership, and thus the defeat of the 
amendment should not be held to pre- 
judge that issue. In any event, the 
rejection of legislative proposals is at 
best an equivocal indication of legis- 
lative intention.*° 

The deletion of the qualification that 
the “requirements for membership” 
must be “lawful,” contained in the 
Senate version of the bill,** is also 
consistent with the recognition of all 
limitations imposed by a union on 
admission. It also is consistent with 
a different view, however, since a ref- 
erence, to “lawful” requirements would 
imply that others were unlawful, and 
under established judicial principles 
of statutory construction this might 
form the basis for judicial relief against 
the “unlawful” requirements by requir- 
ing the union to admit the applicants 
in question.*? This result would not 





“Compare Wechsler, “Toward Neutral 
Principles of Constitutional Law,” 73 Har- 
vard Law Review 1, 19 (1959); Jones, “Ed- 
win Wilhite Patterson, Man and Ideas,” 
57 Columbia Law Review 607, 615-616 
(1957); Patterson, Jurisprudence: Men and 
Ideas of the Law (1953), pp. 97, 101. 

“Compare U. S. v. Lovett, 328 U. S. 303 
(1946); compare also the standard under- 
lying Thompson v. City of Louisville, 362 
U. S. 199 (1960). 

* See Standard Oil Company v. U. S., 221 
U. S. 1, 60 (1911). 

* Discrimination based upon beliefs con- 
cerning interrial union affairs might infringe 
the constitutionally protected values of 
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freedom of expression so as to be as arbi- 
trary as discrimination based upon race or 
color. Compare Speiser v. Randall, 357 U. S. 
513 (1958). 

* See footnote 29. 

* Cf. Woollcott v. Shubert, 217 N. Y. 
111 N. E, 829 (1916). 

“Cf. Breitel, The Courts and Lawmaking, 
in Legal Institutions: Today and Tomorrow 
(1959), pp. 1, 11-15, 25-26, 34-36; Hart, 
comment in same work, pp. 40, 45-48. 

“™ See footnote 30. 

“Compare the approach in Mitchell v. 
Robert DeMario Jewelry, Inc., -39 LaAxor 
Cases { 66,108, 361 U. S. 288 (1960). 
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We hear a great deal about the 
need for humanitarian judgment in 
setting wage rates, and yet wage 
rates are set competitively. We 
don't set wage rates because we 
like to be kind to people. We do 
the best we can to building flour- 
ishing businesses with the full as- 
surance that flourishing businesses 
provide attractive employment op- 
portunities. 


—Senator Barry M. Goldwater 





be implied by the interpretation of the 
term “requirements” in Section 3(0) 
as only including limitations related 
to a legitimate union purpose. 
Statements in the Congressional de- 
bates abound with references to the 
objective of the act as the protection 
of the rights of union members, and 
some of the speakers even contem- 
plated that those excluded from mem- 
bership would be denied any rights 
under the act.*® However, in Section 


2 of the act, Congress enacted a stat- 
utory statement of the policy of the 


legislation. The “Declaration of Find- 
ings, Purposes, and Policy” makes no 
reference whatsoever to union mem- 
bership, but, on the contrary, frequently 
refers to the interests of employees 
and of workers represented by unions. 
It states in part: 

“Sec. 2(a) The Congress finds that, 
in the public interest, it continues to 
be the responsibility of the Federal 
Government to protect employees’ rights 
to organize, choose their own repre- 
sentatives, bargain collectively, and 
otherwise engage in concerted activ- 
ities for their mutual aid or protection ; 
that the relations between em- 
ployers and labor organizations and 
the millions of workers they represent 
have a substantial impact on the com- 
merce of the Nation.... 

“(b) The Congress further finds, 
from recent investigations in the la- 
bor and management fields, that there 


have been a number of instances of 
... disregard of the rights of individual 
employees, and other failures to ob- 
serve high standards of responsibility 
and ethical conduct which require fur- 
ther and supplementary legislation 
that will afford necessary protection of 
the rights and interests of employees 
.’ (Italics supplied.) 

There is a flat and irreconcilable 
contradiction between the statement 
of purposes enacted by the Congress 
and the implications of some of the 
statements in the debates. A _ tor- 
tured reconcilation is always possible, 
but, in substance, one must be followed 
despite the contrary implications of 
the other. This is so because em- 
ployees rejected for union member- 
ship are nonetheless employees, and if 
“disregard of the rights of individual 
employees” is to be remedied, the 
remedy cannot exclude employees 
merely because they have been denied 
union membership—if the denial was 
on entirely arbitrary grounds, such as 
race or color. The objectives stated 
in Section 2 of the act would require 
an interpretation of Section 3(0) as 
recognizing only “requirements” for 
membership having some relation 
to legitimate union purposes. Under 
this interpretation of Section 3(o0), 
the protection of the rights of union 
members becomes a means of protect- 
ing the rights of employees. Thus em- 
ployees who could not be rejected on 
any legitimate grounds would become 
“members” for purposes of the stat- 
ute, even if not for any internal union 
purpose not governed by the statute. 
The union would retain the right to 
reject membership applicants for re- 
fusal to pay dues, for acting for the 
employer or a rival union, and for 
similar grounds related to its legiti- 
mate purposes. 


Which should govern—the “Dec- 
laration of Findings, Purposes, and 





* See footnote 29. 
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Policy” of Section 2 or the implica- 
tions of the statements in the Congres- 
sional debates—in view of the sharp 
conflict between the two? This is 
an extremely difficult question, but it 
may well be one which cannot be 
avoided. The great weight given to 
legislative history and to the canon 
that statutes are to be interpreted 
in accordance with the intention of 
the legislature might lend some sup- 
port to the view that the statements 
in the debates should govern. How- 
ever, the cases in which legislative 
history has been held to prevail over 
the “plain meaning” of a statute have 
generally been instances where a per- 
vasive legislative purpose served to 
explain words which themselves were 
capable of literal application, but which 
conveyed no thrust of inherent pur- 
pose and direction to which a court 
might respond. 


If we could be sure that the state- 
ments in the debates truly repre- 
sented “legislative intent,” perhaps 
they should be followed. But we can- 
not be sure. Where against the policy 
expressed in legislative debates we 
have only a literalistic meaning of 
statutory words which convey no ob- 
vious purpose or objective, the objec- 
tive expressed in the debates prevails 
—almost by default. But here this is 
not the case. The word to be inter- 
preted is the term “requirements.” 
This, in itself. does not vouchsafe the 
clue to its own interpretation. How- 


ever, we have a statutory statement 
of the fundamental objectives of the 
statute which would supply the proper 
interpretation for the statutory term. 


There are many reasons why the 
statement of purposes expressed in 
the statute should prevail in this con- 
flict. Section 2 of the statute was 
voted upon and enacted by a majority 
of both Houses of Congress—in the 
words of the act: “. . . by the Senate 
and House of Representatives of the 
United States of America in Congress 
assembled.” It requires something 
more of seriousness and solemnity to 
place words in a statute which is to 
become the “supreme law of the 
land” * than it does to make a speech 
on the floor. It may perhaps be hoped 
that the statements enacted in stat- 
utes as fundamental objectives and 
policies are nearer to “the sober 
second thought of the community 
upon which all law must ultimately 
rest” ** than are some of the state- 
ments made in debate. 


A provision included in a bill may 
be amended, while a statement in 
debate cannot—except by the member 
himself before the Record is finally 
printed.** Thus an interpretation may 
be made with fag less opportunity for 
revision if done in debate than if speci- 
fied in a statutory provision. Fur- 
thermore, a provision of a bill receives 
far more publicity during the legis- 
lative process than do statements in 
debate. Every member has a full oppor- 





“See U. S. v. American Trucking Associa- 
tions, 2 Lapor Cases § 17,064, 310 U. S. 
534 (1940); Boston Sand & Gravel Company 
v. U. S., 278 U. S. 41 (1928); Hely Trinity 
Church v. U. S., 143 U. S. 457 (1892). 

“United States Constitution, Art. VI, 
Sec. 2. 

“Stone, The Common Law in the United 
States (1936), pp. 4, 25. 

“ This practice is criticized in Neuberger, 
“The Congressional Record Is Not A Rec- 
ord,” New York Times, April 20, 1958, p. 14. 
A member of Congress hearing a speech on 
the floor may find it acceptable as his in- 
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terpretation of the bill, and not learn of 
later changes made before the remarks are 
printed. Of course, the usefulness of floor 
debates in interpretation of statutes is too 
great to permit such revisions to become 
a serious obstacle (see e.g., Textile Workers 
v. Lincoln Mills, 32 Lazsor Cases 70,733, 353 
U. S. 448 (1957)5, but when the debates 
tend to conflict with the express purpose 
specified in the statute, the problem of re- 
visions may properly be considered as one 
factor in striking a balance of relative im- 
portance to be attached to the two sources 
of conflicting interpretations. 
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“Pie in the sky promised by Castro.” 
. . . | do not know what definition 
| would apply to that man; but if 
making extravagant promises and 
agreeing to deliver sumptuously and 
without limit and without realistic 
consideration constitutes Castroism, 
| very sorrowfully say that we have a 
great deal of that in the party plat- 
forms and in the declarations made 
by candidates in our country. 


—Senator Frank J. Lausche 





tunity to focus upon and to read and 
criticize the provisions of a bill upon 
which he is asked to vote. The same 
cannot be said of statements by parti- 
sans in the debates. Finally, the Presi- 
dent of the United States must pass 
upon a bill as enacted. As Justice Jack- 
son once pointed out, he does not sign 
into law the entire Congressional Rec- 
ord.** Thus “legislative intent,” amor- 
phous though it be, may be better 
reflected in the actual provisions adopted 
than in statements in the debates—at 
least where the provisions themselves 
reveal a purpose rather than merely 
requiring further interpretation. 


In addition, citizens are entitled to 
read an act of Congress and to rely, 
at least to some extent, upon what 
they read in its provisions.*® While 
difficult questions of interpretation 
cannot be resolved by recourse to 
“plain meaning” for this reason, where 
the provisions do reveal a purpose, 


they might be expected to prevail 
over any contrary legislative history 
not enacted into law. 

Not the least of the reasons why the 
purposes revealed by Section 2 of the 
act should prevail over contrary state- 
ments in the debates is that it is Sec- 
tion 2, and not the debates referred 
to, which exemplifies the most lasting 
and highest traditions of our nation. 
It has been pointed out that in ‘many 
ways a trade union is a private in- 
dustrial government possessing vast 
powers over the working conditions, 
wages and hours of those for whom 
it bargains.*° If, as our Declaration 
of Independence states, governments 
derive their just powers from the 
consent of the governed, then those 
arbitrarily rejected for union mem- 
bership should be entitled to a voice 
in their “industrial government.” An 
interpretation of Section 3(0) as recog- 
nizing any limitations whatsoever im- 
posed by a union on admission, on the 
other hand, would result in discrimi- 
nation in the availability of federal 
rights under the federal statute on the 
basis of completely arbitrary factors, 
such as race or color, where a union 
covered by the act makes such dis- 
tinctions. The Supreme Court has 
held that it will not assume that Con- 
gress intended any such result as 
racial discrimination in the effectua- 
tion of federal rights, in the absence 
of unmistakable language in the 
statute.™ 





“See Jackson, J., concurring in Schweg- 
mann Brothers v. Calvert Corporation, 341 
U. S. 384, 396 (1951); cf. Frankfurter, 
“Some Reflections on the Reading of Stat- 
utes,” 47 Columbia Law Review 527, 543 
(1947). 

“Cf. Lambert v. Califorma, 355 U. S. 225, 
228-229 (1957) (actual or probable knowl- 
edge a prerequisite for criminal penalty for 
failure to comply with statute imposing af- 
firmative duty); Joseph Burstyn, Inc. v. Wil- 
son, 343 U. S. 495 (1952) (vagueness as 
conveying no advance notice of statutory 
impact); Winters v. New York, 333 U. S. 


507 (1948) (similar). 
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” See Steele v. Louisville & Nashville Rail- 
road Company, cited at footnote 1, at p. 198; 
cf. Perlman, A Theory of the Labor Move- 
ment (1928). See also Commons, Legal 
Foundations of Capitalism (1924), p. 312; 
Berle, Power Without Property (1959); 
Friedmann, “Corporate Power, Government 
by Private Groups, and the Law,” 57 Co- 
lumbia Law Review 155 (1957); Berle, “Con- 
stitutional Limitations on Corporate Activity 
—Protection of Personal Rights from Inva- 
sion Through Economic Power,” 100 Uni- 
versity of Pennsylvania Law Review 933 
(1952). 

See Ex parte Endo, 323 U. S. 283, 303 
(1944). 
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These considerations of wisdom and 
fairness support the same conclusion 
as that reached on the basis of the 
purposes enunciated in Section 2 of 
the statute—namely, that the term 
“requirements” in Section 3(0) should 
be construed as including only re- 
quirements having some reasonable 
relation to legitimate union objectives. 


Interpretation of Act 
to Avoid Constitutional Objections 


If the term “requirements” is in- 
terpreted as recognizing all limita- 
tions upon union membership — no 
matter how arbitrary—for the pur- 
poses of determining federal rights 
under the 1959 statute, there may be 
grave doubt concerning the validity 
of the act, both under Fifth Amend- 
ment’s guarantee of due process of 
law and under the commerce clause. 
These constitutional objections may 
be avoided if the purposes expressed 
in Section 2 are permitted to control 
the interpretation of Section 3(0). 


The due process clause of the 
Fifth Amendment has been held to 
embrace the basic principles of the 
equal protection clause of the Four- 
teenth Amendment and to prohibit 
completely arbitrary distinctions—such 
as distinctions based upon race—in 
federal action.°** The conferring of 
rights under a federal statute is clearly 
federal action, and would appear to 
fall within this principle without more. 
Thus it would appear to be uncon- 
stitutional to deny federal rights under 
the 1959 statute to an employee be- 


cause of a denial of admission to a 
union on a purely arbitrary ground 
such as race or color. 


It may be answered that the statute 
does not make any distinction on any 
such basis, but makes union member- 
ship the criterion ; and when the union 
denies admission to membership, the 
statute operates automatically to de- 
termine federal rights accordingly. But 
the fact that the statute operates 
“automatically” to enforce private dis- 
crimination by governmental sanction 
does not save its validity. Govern- 
mental action may.no more effectuate 
private discrimination than it may 
discriminate directly.°* Although a 
private group exercising authority dele- 
gated by statute—such as the power 
to determine who is a “member” 
within Section 3(0) in this case—may 
not become a governmental instru- 
mentality for all purposes, it is, in 
exercising the authority conferred by 
statute, performing a public function 
and is bound by constitutional limi- 
tations.*® 


If the act confers rights only upon 
union members, despite arbitrary de- 
nial of membership by the union, it 
also encounters serious objections under 
the commerce clause. 


It has become firmly established 
since 1937 that Congress has the power 
under the commerce clause to regulate 
activities affecting commerce — even 
though the effect be relatively minor 
in the individual case, and even though 
it be indirect.** The basis of the effect 
upon commerce here is that employees 





* Bolling v. Sharpe, 347 U. S. 497 (1954); 
cf. Hurd v. Hodge, 334 U. S. 24 (1948). 

* Nixon v. Condon, 286 U. S. 73 (1932); 
see also Shelley v. Kraemer, 334 U. S. 1 
(1948). 

* See footnotes 23-29 and text. 

® See Public Utilities Commission v. Pollak, 
343 U. S. 451, 462 (1952); Railway Em- 
ployees Department v. Hanson, 30 Lasor 
Cases { 69,961, 351 U. S. 225, 236-238 
(1956); Terry v. Adams, 345 U. S. 461 
(1953); Tucker v. Texas, 326 U. S. 517 
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(1946); Marsh v. Alabama, 326 U. S. 501 
(1946); Smith v. Allwright, 321 U. S. 649 
(1944); Rice v. Elmore, 165 F. 2d 387 (CA-4, 
1947), cert. den., 326 U. S. 721 (1945); Kerr 
v. Enoch Pratt Free Library, 149 F. 2d 212 
(CA-4, 1945), cert. den., 326 U. S. 721 
(1945); Brown v. Baskin, 78 F. Supp. 933 
(DC S...C., 1948), aff'd, 174 F. 2d 321 
(CA-4, 1959). 

*® See Wickard v. Filburn, 317 U. S. 111 
(1942). 
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in an industry affecting commerce are 
affected. The impact upon commerce 
of the employment relationship and 
of the opportunities open to the em- 
ployee are not affected in any way 
by whether he is a union member, is 
arbitrarily rejected for membership 
or has not applied for membership. 
The findings of Congress in enacting 
the statute confirm this view. Section 
2(a) states: “The Congress finds that 

. the relations between employers 
and labor organizations and the mil- 
lions of werkers they represent have 
a substantial impact on the commerce 
of the Nation... .” 


The rights of union members may 
of course be regulated under the com- 
merce clause, but this is so because 
they are employees and not because 
they are union members as such. Dis- 
tinctions based upon union member- 
ship would be appropriate as a means 
to the protection of the rights of em- 
ployees, but not otherwise. Denial of 
rights under the statute to employees 
rejected for union membership for 
reasons having some relation to legiti- 
mate union purposes would be in ac- 
cord with the fundamental purpose of 
protecting employee rights, which is 
stated in Section 2 of the act and is 
sustainable under the commerce clause. 
Denial of rights under the act to em- 
ployees for no legitimate reason what- 
soever would leave the remaining 
rights conferred by the statute with- 
out the support of relationship to a 
statutory scheme to regulate a matter 


affecting commerce—namely, the em- 
ployment relationship.” 


Had Congress found that the rights 
of union members as such had a sub- 
stantial impact upon commerce, the 
foregoing argument might be more 
difficult to sustain; but the sole rele- 
vant Congressional finding relates to 
the impact upon commerce of the 
relationship between labor organiza- 
tions and the millions of workers they 
represent. 


Of course, if an activity is within 
the reach of the commerce clause, 
Congress is not compelled to regulate 
the entire activity in order to regulate 
some of it, and it may make excep- 
tions and distinctions in effectuating 
the purposes of a statute. However, 
where the distinctions made in union 
admission policies are entirely arbi- 
trary, no distinction relevant to the 
subject matter regulated under the 
commerce clause exists; and there- 
fore the commerce clause, as well as 
the due process clause, may bring the 
validity of the act into serious ques- 
tion if it is interpreted to recognize 
arbitrary discriminations. 


It has been suggested ** that the 
payment of dues by union members 
forms the basis of a valid distinction 
between members and others for pur- 
poses of the statute, regardless of the 
reason for denial of membership. This 
might be true of those portions of the 
statute designed to protect union funds 
contributed through dues.*® However, 





See, sustaining commerce regulation 
based upon the employment relationship, 
e.g., U. S. v. Darby Lumber Company, 3 
Lapor Cases § 51,108, 312 U. S. 100 (1941); 
NLRB v. Jones & Laughlin Steel Corpora- 
tion, 1 Lapor Cases § 17,017, 301 U. S. 1 
(1937); Polish National Alliance v. NLRB, 8 
Lagor Cases $51,182, 322 U. S. 643, 648 
(1944); NLRB v. Denver Building & Con- 
struction Trades Council, 19 Laxpor CAsEs 
§ 66,347, 341 U. S. 675, 684, 685, n. 14 (1951), 
and many other cases under national labor 
legislation. None of these cases would 
necessarily uphold a statute dealing with 
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union members’ rights apart from their 
status as employees or former employees 
in commerce. 

*See footnote 29, remarks of Represen- 
tative Landrum, Georgia. 

*See Title V—“Safeguards for Labor 
Organizations.” The other provisions con- 
cerning elections and other internal pro- 
cedures cannot be realistically explained as 
designed to safeguard dues moneys, par- 
ticularly in view of the quoted findings of 
Congress in Sec. 2 of the act, although 
they may have some indirect impact on 
protection of funds. 
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it cannot apply to the basic sections 
of the act designed not to protect 
dues moneys, but to give the indi- 
vidual a greater voice in his “indus- 
trial government.” An analogy would 
be found in a state law which exempted 
a racial group from a certain tax, and 
then denied the right to vote to those 
not subject to the tax. Clearly, any 
such subterfuge to effect unconsti- 
tutional discriminations would be held 
invalid. 


Since the statute would be subject 
to serious constitutional objections if 
construed as conferring no protection 
upon employees arbitrarily rejected 
for union membership, the courts should 
construe the act so as to avoid in- 
validity. This may be done by in- 
terpreting the language of Section 3(0) 
in accord with the fundamental pur- 
poses expressed in Section 2 of the act. 


Obligation of Fair Representation 


In Steele v. Louisville & Nashville 
Railroad Company, the Court held that 
the authority to bargain for all em- 
ployees within a bargaining unit carried 
with it the duty to represent fairly all of 


these employees. While it was said 
that a union was not therefore re- 
quired to admit all employees to mem- 
bership, the Court indicated that, 
where necessary to fair representa- 
tion, the expressions of the views of 
all employees must be considered. This 
statement in Steele calls for an inquiry 
into what degree and kind of con- 
sideration of views are inherent in the 
duty of fair representation imposed 
in that decision and cases following it.* 


Direct judicial review of the fair- 
ness of collective bargaining decisions 
can only prohibit the most obvious 
kinds of discrimination, such as those 
found in the Steele case itself. To 
prevent more subtle forms of unfair- 
ness, internal political checks must be 
relied upon. This is, in fact, the ap- 
proach which the courts have adopted 
in the judicial review of governmental 
action. Where political restraints are 
present, a powerful presumption of 
validity is accorded to legislative judg- 
ments.** But where political restraints 
are clearly insufficient © or are threat- 
ened,** or where freedoms necessary 
to the political processes are infringed,” 





© Cf. Lane v. Wilson, 307 U. S. 268, 275 
(1939). 

"See Steele v. Louisville & Nashville Rail- 
road Company, cited at footnote 1, at p. 198; 
Ex parte Endo, cited at footnote 51, at pp. 
297-300; Ashwander v. TVA, 297 U. S. 288, 
348 (1936) (Brandeis, J. concurring); Cro- 
well v, Benson, 285 U. S. 22, 62 (1932); cf. 
Kent v. Dulles, 357 U. S. 116, 129 (1958); 
Greene v. McElroy, 360 U. S. 474, 507 (1959). 

* Cited at footnote 1. 

®See footnotes 17-22; Brotherhood of 
Railroad Trainmen v. Howard, 21 Lasor 
Cases {[ 67,004, 343 U. S. 768 (1952). 

“See Williamson v. Lee Optical of Okla- 
homa, 348 U. S. 483 (1955); Berman v. 
Parker, 348 U. S. 26 (1954); Lincoln Federal 
Labor Union v. Northwestern Iron & Metal 
Company, 16 Lasor Cases { 64,898, 335 
U. S. 525 (1949); U. S. v. Carolene Products 
Company, 304 U. S. 144, 152 (1938). 

“FE.g., where state action affects interests 
beyond the state (Southern Pacific Company 
v. Arizona, 325 U. S. 761, 767-768, n. 2 
(1945); Nippert v. Richmond, 327 U. S. 416, 
434 (1946)) or where discrimination against 
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discrete minorities is involved as explained 
in U. S. v. Carolene Products Company, cited 
at footnote 64, at pp. 152-153, n. 4. See, eg., 
Brown v. Board of Education, 347 U. S. 
483 (1954). 

“E.g., voting discrimination cases such 
as Smith v. Allwright, cited at footnote 55, 
and Nixon v. Condon, cited at footnote 53, 
and suppression of criticism of public of- 
ficials as in Near v. Minnesota, 382 U. S. 
697 (1931). See U. S. v. Carolene Products 
Company, cited at footnote 64, at pp. 152- 
153, n. 4. 

“E.g., Talley v. California, 362 U. S. 60 
(1960); Smith v. California, 361 U. S. 147 
(1960); Kingsley International Pictures Cor- 
poration v. Regents, 360 U. S. 684 (1959); 
Butler v. Michigan, 352 U. S. 380 (1957); 
Grosjean v. American Press Company, 297 
U. S. 233 (1936) (freedom of the press); 
Bates v. Little Rock, 361 U. S. 516 (1960); 
NAACP v. Alabama, 357 U. S. 449 (1958) 
(freedom of association); West Virginia 
State Board of Education v. Barnette, 319 
U. S. 624 (1943) (freedoms of speech and 
religion); Staub v. City of Baxley, 33 Lapor 
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the most stringent judicial review of 
the necessity of the legislative measures 
under scrutiny has been imposed. In- 
deed, Chief Justice Stone, the author 
of the Steele opinion, led the post-1937 
Court in the development of the dif- 
ferentiation between cases where all 
interests are adequately protected by 
the political processes and cases where 
those processes are clearly inadequate 
or are at stake.® 


If this approach is applied to the 
interpretation of the duty of fairness 
imposed in Steele, it becomes clear 
that the right to participate in internal 
union decisions should be protected in 
order that unworkably stringent ju- 
dicial review of the results of internal 
union processes will not become nec- 
essary to insure fairness. This would 
call for protection of the right of 
employees applying for, but arbitrarily 
rejected for, union membership to 
vote for those union officials who con- 
duct collective bargaining negotia- 
tions and make collective bargaining 


decisions affecting the employecs 
seeking to vote. 

Nothing in the 1959 statute can 
stand in the way of this interpretation 
of the duty imposed in Steele if it is 
held justified by the implications of 
Steele itself, because Section 603(b) 
explicitly provides that nothing in the 
act (other than listed specific amend- 
ments not relevant here) shall affect 
rights under the Railway Labor Act 
or the National Labor Relations Act.* 
Rights implied: from the duty of fair 
representation are rights under the 
Railway Labor Act and the National 
Labor Relations Act, because the 
duty of fair representation is based 
upon the exclusive bargaining author- 
ity conferred by those statutes. Sec- 


tion 403 of the 1959 act, however, is 
extremely specific in making the rem- 
edies of Title IV, involving action by 
the Secretary of Labor, exclusive of 
any other challenge to an election 
already heid.”° Under Section 603(b) 
this cannot affect rights under the 





(Footnote 67 continued) 
Cases ¥ 71,200, 355 U. S. 313 (1958) (free- 
dom of speech); Murdock v. Pennsylvania, 
319 U. S. 105 (1943) (freedom of religion). 
*U. S. v. Carolene Products Company, 
cited at footnote 64, at pp. 152-153, n. 4; 
Helvering v. Gerhardt, 304 U. S. 405, 412, 
416 (1938); Southern Pacific Company v. 
Arizona, cited at footnote 65; McGoldrick 
v. Berwind-White Coal Mining Company, 
309 U. S. 33, 46 n. 2 (1940); South Carolina 
State Highway Department v. Barnwell 
Brothers, 303 U. S. 177, 184-185, n. 2 (1938); 
Minersville School District v. Gobitis, 310 
U. S. 586, 601-607 (1940) (dissenting opin- 
ion). See Dowling, “The Methods of Mr. 
Justice Stone in Constitutional Cases,” 41 
Columbia Law Review 1160 (1941); Mason, 
Harlan Fiske Stone: Pillar of the Law 
(1956), pp. 511-536, also in 65 Yale Law 
Journal 597 (1956); Konefsky, Chief Justice 
Stone and the Supreme Court (1946), pp. 195- 
215; Givens, “The Impartial Constitutional 
Principles Supporting Brown v. Board of 
Education,” 6 Howard Law Journal 179 (June, 
1960); cf. 58 Columbia Law Review 1083- 
1084 (1958); Comment, 59 Columbia Law 
Review 190, 189-200 (1959). 


Enfranchisement cf Employees 


® Sec. 603 provides in part: 

“(a) Except as explicitly provided to the 
contrary, nothing in this Act shall reduce 
or limit the responsibilities of any labor 
organization under any other Fed- 
erallaw.... 

“(b) Nothing contained in titles I, II, 
III, IV, V or VI of this Act shall be 
construed to supersede or impair or other- 
wise affect the provisions of the Railway 
Labor Act, as amended, or any of the 
obligations, rights, benefits, privileges, or 
immunities of any carrier, employee, or- 
ganization, representative, or person subject 
thereto; nor shall anything contained in 
said titles (except section 505) of this Act 
be construed to . . impair or otherwise 
affect the rights of any person under the 
National Labor Relations Act, as amended.” 

*® Sec. 403 provides: 

“No labor organization shall be required 
by law to conduct elections of officers with 
greater frequency or in a different form 
or manner than is required by its own 
constitution or bylaws, except as otherwise 
provided by this title. Existing rights and 
remedies to enforce, the constitution’ and 
bylaws of a labor organization with respect 
to elections prior to the conduct’ thereof 
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NLRA or RLA, but, in view of the 
purpose of Section 403, a postelection 
remedy might be held not necessary 
to effectuate the duty of fair repre- 
sentation if a pre-election remedy 
were available under the duty of fair 
representation.” If who may vote is 
considered a part of the “form or 
manner” of conducting elections 


within the meaning of Section 403, 
that section might exclude any relief 
whatever under the duty of fair repre- 
sentation were the section considered 
in isolation. Section 603(b), prohibit- 


ing the abridgment of any rights 
under the NLRA or RLA, however, 
precludes any such result. Some rem- 
edy, whether pre-election or other- 
wise, to protect the right of employees 
arbitrarily rejected for membership to 
a voice in their “industrial govern- 
ment” appears essential ” if the duty 
of fair representation imposed in Steele 
is to protect these employees against 
subtle, as well as obvious, forms of 
discrimination.” 

(Continued on page 863) 





(Footnote 70 continued) 

shall not be affected by the provisions of 
this title. The remedy provided by this 
title for challenging an election already 
conducted shall be exclusive.” 

Considered alone, the second sentence 
of this section would not explicitly permit, 
nor would the third sentence explicitly 
prohibit, imposition of a requirement of 
voting rights for employees arbitrarily re- 
jected for union membership, while the 
first sentence might be subject to varying 
interpretations according to the meaning 
given the terms “form or manner”; and 
therefore Sec. 603(a) might prevent the 
section from precluding remedies under 
Steele since any such preclusion must be 
accomplished “explicitly” to be effective. 
However, Sec. 603(b) bars any such pre- 
clusion in any event. 

Dicta in Byrd v. Archer, 38 LaBor CASES 
{ 66,083 (DC Calif., 1959) might seem to 
suggest a broader implied exclusivity of 
Tit. IV, but that decision dealt with alleged 
rights under Tit. I before that title had 
become effective, and hence no further in- 
quiry would have been necessary to the 
decision. Furthermore, no rights under the 
RLA or NLRA protected by Sec. 603(b) 
were asserted. The cornerstone of the ap- 
proach in Byrd v. Archer, that federal ju- 
risdiction does not exist in the absence of 
an explicit jurisdictional grant in the sub- 
stantive statute involved, is contrary to the 
implications of Mitchell v. Robert DeMario 
Jewelry, Inc., cited at footnote 42, Leedom 
v. Kyne, 36 Lapor Cases { 65,085, 358 U. S. 
184 (1958), and Tunstall v. Locomotive Fire- 
men and Enginemen, 9 Laxpor Cases { 51,189, 
323 U. S. 210 (1944). 

"Similarly, it has been held that a col- 
lective bargaining contract cannot be upset 
after it has been entered into because of lack 
of employee representation in its formula- 
tion, assuming the agreement is not clearly 
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discriminatory. See Goodin v. Clinchfield 
Railroad Company, 27 Lasor Cases { 68,906, 
125 F. Supp. 441, 452 (DC Tenn., 1954), 
aff'd, 29 Lasor Cases § 69,746, 229 F. 2d 
578 (CA-6, 1956), cert. den., 351 U. S. 
953 (1956); Marshall v. Central of Georgia 
Railway Company, 32 Lazpor Cases §[ 70,625, 
147 F. Supp. 855, 858 (DC Ga., 1956); Cook 
v. Brotherhood of Sleeping Car Porters, 33 
Lapor Cases § 71,206, 309 S. W. 2d 579, 
587 (Mo., 1958); Hudson v. Atlantic Coast 
Line Railroad Company, 28 Lapor CASES 
{ 69,496, 242 N. C. 650, 89 S. E. 2d 441, 
450-451 (1955), cert. den., 351 U. S. 949 
(1956). 

"On the problem of fairness to em- 
ployees excluded from participation in union 
decisions, to which this discussion is ad- 
dressed, many of the arguments used in 
questioning the constitutionality of discrim- 
inatory union action become relevant, even 
though the legal channel for seeking to 
reach the result of relief differs. See gen- 
erally Aaron, “The Labor Management 
Reporting and Disclosure Act of 1959,” 73 
Harvard Law Review 851, 860-861 (1960); 
Summers, “Admission Policies of Labor 
Unions,” 61 Q. J. Econ. 66 (1946); Aaron 
and Komaroff, “Statutory Regulation of 
Internal Union Affairs—II,” 44 Illinois Law 
Review 631, 672-73 (1949); Cox, “The Role 
of Law in Preserving Union Democracy,” 
72 Harvard Law Review 609, 620-624 (1959) ; 
Summers, “The Right to Join a Union,” 47 
Columbia Law Review 33 (1947); Rauh, 
“Civil Rights and Liberties and Labor 
Unions,” 8 Lasor Law JourNaAL 874, 875 
(1957); American Civil Liberties Union, A 
Labor Union Bill of Rights (1952 and 1958); 
Hanslowe, “Individual Rights in Collective 
Labor Relations,” 45 Cornell Law Quarterly 
25, 53 (1959); 29 Mississippi Law Journal 
335 (1958). 

*See comment cited at footnote 31, at 
pp. 199-201. 
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Agreement on the Railroads— 


The Joint Railway Conference of 1926 


By FRANK J. MURPHY, S. J. 





Mutual and voluntary agreement by employers and unions brought 
about the Railway Labor Act of 1926. This article analyzes that 1926 
agreement, suggesting that present difficulties in the railroad industry 
might be lessened by more voluntary action. The author is an instruc- 
tor in industrial relations, Rockhurst College, Kansas City, Missouri. 





HE RECENT DECISION of the United States Supreme Court 

applying the anti-injunction provisions of the Norris-LaGuardia 
Act to the railroad industry directs attention once more to the im- 
portance of reaching agreement in this industry by mutual and volun- 
tary efforts.. At the same time, the current crisis in negotiations 
involving the nonoperating unions together with the appointment of 
an emergency board by the President? raises questions concerning 
the effectiveness and the amendment of the Railway Labor Act.° 


A brief review of the genesis of the Railway Labor Act of 1926, 
which resulted from an agreed bill developed in a joint conference of 
the two parties, can provide some interesting background for the 
present situation. In addition, an analysis of the problems of reaching 
agreement in 1926 and of the factors leading to this agreement should 
offer some pertinent suggestions for today. 


Brief History of Agreement 


On January 14, 1926, General William W. Atterbury, president 
of the Pennsylvania Railroad, whom one labor attorney has characterized as 





* Order of Railroad Telegraphers et al. v. Chicago and North Western Railway 
Company, 39 Lapor Cases § 66,415 (April 18, 1960). 

? April 22, 1960. John T. Dunlop, Harvard University, chairman; Benjamin 
Aaron, University of California, Los Angeles; and Judge Arthur Sempliner, 
Wayne County, Michigan, Circuit Court. 

*Mr. Justice Clark in his dissenting opinion in the case cited at footnote 1, 
said: “Perhaps the Congress will be obliged, in the face of this ruling, to place the 
solution of such problems within the specific power of the Interstate Commerce 
Commission or under the Railway Labor Act, each of which, as well as the 
courts, is today held impotent.” 


Agreement on the Railroads 





“for years one of the ‘black devils’ of 
the unions and the ‘white hope’ of 
anti-union employers,” * testified be- 
fore the Senate Committee on Inter- 
state Commerce. Characterizing his 
appearance in favor of a bill agreed 
to by the Association of Railway Ex- 
ecutives and the organized railway 
employees as “an epoch making occa- 
sion,’ General Atterbury went on to 
explain: “Never before have I been 
before a committee of the Senate or 
of the House that I have not been in 
opposition on any labor question with 
those of our employes with whom I 
have had to live. Today, we come to 
you with an agreed-upon program.” ® 


The general’s “epoch making” ap- 
pearance before the Senate committee 
was no more significant than that of 
the general counsel of the Association 
of Railway Executives, Colonel A. P. 
Thom, who just the year before had 
appeared in opposition to a union- 
formulated railway bill quite similar 
to the one he was now vigorously 
supporting. 

An explanation of these sudden 
changes in employer behavior can 
serve as a study of agreement in the 
railroad industry and will perhaps give 
some new insights into the possibili- 
ties and problems of the development 
of accord in this industry. 


The history of Congressional rail- 
way labor legislation begins in the 
year 1888 with provision for voluntary 
arbitration and investigation. From 
then until 1926, the parties in the 
industry lived under four additional 
regimes: that of the Erdman Act of 
1898, which provided for mediation 
and conciliation and for voluntary 
arbitration; that of the Newlands Act 
of 1913, which further elaborated the 


methods of its predecessor; that of 
federal control during the war; and 
that of the Transportation Act of 
1920, which established the Railway 
Labor Board, a permanent, tripartite 
panel for mediation and investigation. 
By the year 1923, the railway unions 
were completely dissatisfied with the 
board and with the law which they 
originally opposed. What they did at 
that time is described in somewhat 
partisan terms by their general counsel: 


“When the third group, the em- 
ployes, could tolerate it [the Railway 
Labor Board] no longer they devised 
a substitute law which was proposed 
jointly by Senator Howell of Nebraska 
and Congressman [now Senator] 
Barkley of Kentucky in 1924. The 
railway labor unions had tried, as 
well as a group of partisans conld, 
to make their proposal three-sided, 
to establish a fair balance between the 
powers of the three competing forces 
of owner, worker and public interest. 
They had discussed their problems 
with reasonably open-minded railroad 
officers, with political scientists, with 
public officials such as Secretary 
Hoover and Secretary Davis, with 
many senators and representatives. 
They had taken counsel with a group 
of lawyers and waited patiently dur- 
ing the months of research and re- 
statement of their composite ideas.” ® 

The railroad unions lobbied hard 
both in Washington and across the 
country for their bill. The railroad 
executives opposed it just as strenu- 
ously. In the House, after being holed 
up in committee without a hearing, 
the bill was finally brought to the 
floor by a majority vote. After two 
days of filibuster and 24 roll calls, it 
finally passed. In the Senate it was 
favorably reported out of committee, 





*Donald Richberg, Tents of the Mighty 
(Chicago, Willett, 1930), pp. 198-199. 

* Senate Committee on Interstate Com- 
merce, Hearings on S. 2306, A Bill to Pro- 
vide for the Prompt Disposition of Disputes 
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Between Carriers and Their Employees, and 
for Other Purposes (69th Cong., Ist Sess., 
Pt. I.), p. 39. 

* Richberg, work cited at footnote 4, at 
p. 187. 
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. . . we receive many appeals from 
our local lodges asking the inter- 
national to adopt a position in fa- 
vor of higher tariffs on this . . . or 
that [product]. However, we must 
look at the whole economy and not 
just a part. We know that a tariff 
favoring one group may easily lessen 
the job opportunities of many other 
groups.—A. J. Hayes, president, In- 
ternational Association of Machinists. 





but this action occurred too late for 
a vote on the floor before adjournment. 


At this time there were many other 
manifestations of dissatisfaction with 
the Transportation Act of 1920. The 
national platforms of both the Re- 
publican and Democratic parties con- 
tained planks in 1924 calling for the 
creation of new machinery to handle 
railway labor disputes. The President 
on three occasions’ (December 6, 
1923; December 3, 1924; and Decem- 
ber 5, 1925) had suggested in his 
messages to Congress that it would 
be well to substitute new agencies for 
the labor board if the contending 
parties could agree upon a plan. Also, 
the Railway Labor Board had been 
rendered impotent by the deliberate 
disregard of its orders by both the 
employees and the railroads. The 
action of the railroads was upheld by 
the Supreme Court.® 


It was in such an atmosphere that 
in January, 1925, even before the de- 
feat of the Howell-Barkley bill, certain 
railroad executives and three leading 


labor representatives held an informal 
conference to discuss the possibilities 
of reaching an agreement. But be- 
cause the labor-sponsored bill was 
still pending before Congress, the 
labor officials did not wish to con- 
tinue the negotiations at that time. 
On March 20, 1925, in accordance 
with a resolution of the Association 
of Railway Executives, that organiza- 
tion appointed a committee composed 
of high officials of the railroads for the 
purpose of taking up the whole labor 
matter and of reporting back to the 
association their recommendations. 
This labor committee designated a 
subcommittee, headed by General Atter- 
bury, to meet with union officials. 
The members of the subcommittee 
were P. E. Crowley, president of the 
New York Central; Daniel Willard, 
president of the Baltimore and Ohio; 
C. H. Markham, presédent of the 
Iilinois Central; Hale Holden, presi- 
dent of the Chicago, Burlington and 
Quincy; Elisha Lee, vice president in 
charge of operation of the Pennsyl- 
vania Railroad System; and John G. 
Walber, vice president of personnel 
for the New York Central.’ 


The 20 railway labor organizations 
also had a committee, composed of 
D. B. Robertson, president of the 
Brotherhood of Locomotive Firemen 


and Enginemen, chairman; B. M. 
Jewell, president of the Railway Em- 
ployees’ Department, American Fed- 
eration of Labor, vice chairman; J. A. 
Franklin, president of the International 
3rotherhood of Boilermakers, Iron 
Ship Builders and Helpers of America ; 
E. H. Fitzgerald, president of the 





"H. Rept. 328, from the Committee on 
Interstate and Foreign Commerce, to ac- 
company H. R. 9463 (69th Cong., Ist Sess., 
February 19, 1926) p. 2. 

* Pennsylvania Railroad System and Allied 
Lines Federation v. Pennsylvania Railroad 
Company, 267 U. S. 203, 45 S. Ct. 307 
(1925); Pennsylvania System Board of Ad- 
justment v. Pennsylvania Railroad Company, 
267 U. S. 219, 45 S. Ct. 312 (1925). 
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*House Committee on Interstate and 
Foreign Commerce, Hearings on H. R. 7180, 
A Bill to Provide for the Prompt Disposition 
of Disputes Between Carriers and Their Em- 
ployees and for Other Purposes (69th Cong., 
Ist Sess.), pp. 108-110 (testimony of Colonel 
Thom). 





Brotherhood of Railway and Steam- 
ship Clerks, Freight Handlers, Ex- 
press and Station Employees; and 
William S. Brown, president of the 
National Marine Engineers’ Beneficial 
Association.’® These labor executives 
represented the four main groups of 
rail employees: transportation service 
(shopmen); clerks; maintenance-of- 
way and stationary firemen ; and marine 
workers."? In the actual negotiations 
this labor committee was represented 
by the following four officials: Mr. 
Robertson ; William B. Prenter, presi- 
dent of the Brotherhood of Locomotive 
Engineers; L. E. Sheppard, president 
of the Order of Railway Conductors; 
and William N. Doak, vice president 
of the Brotherhood of Railroad Train- 
men, who acted for W. G. Lee, presi- 
dent of this brotherhood.*? 


The negotiations were described by 
Mr. Walber in his testimony at the 
House hearings on the bill: 


“. . . Mr. Elisha Lee, vice-president 


of the Pennsylvania Railroad System, 
and I were selected to conduct the 


direct negotiation. I do not believe 
a recital of the details of our negotia- 
tions will be of any particular value, 
but I do think that it should be under- 
stood that neither of us [that is, 
neither the rail executives nor the 
union representatives] received any 
instructions as to what we were to 
do beyond the general instructions 
that— 


“You are familiar with the dis- 
satisfaction with the present law, the 
expressions of the President about it, 
etc.; see what you can work out and 
bring your report back to this joint 
conference.’ 


“We met within a few days and 
got to work without any preliminary 


discussions about the responsibility 
for the dissatisfaction that exists, the 
Howell-Barkley bill, or any other 
causes of disagreement. In other words, 
we held no post mortem. This sub- 
committee did not reach a complete 
agreement. We disagreed on three 
important features: 

“1. The 
officials ; 

“2. Alternative boards of adjust- 
ments to function on railroads which 
did not adopt voluntarily the boards 
described ; and 

“3. The emergency board now cov- 
ered by section 10. 

“These matters were discussed in 
two separate conferences of the joint 
conference of executives and labor 
representatives. Between the confer- 
ences each side consulted with its 
associates. The subcommittee of ex- 
ecutives consulted with the executive 
committee of the Association of Rail- 
way Executive [sic] and the labor 
representatives with their associates. 
At the second conference compromises 
were made which resulted in an agree- 
ment which was later drafted into the 
form of a bill at a conference in which 
Mr. Thom and Mr. Richberg were 
also present, who made some changes 
in expression, etc., without in any 
sense changing the intent.” *° 


inclusion of subordinate 


In his testimony of January 29, 
1926, at the House hearings Mr. Thom 
described the process by which the 
work of the railroad executives’ labor 
subcommittee was approved by the 
membership of the association. 


“Now, of course no conclusion of 
a subcommittee or of a full committee 
could be fully expressive of the views 
of the membership of the Association 
of Railway Executives without a re- 





” Hearings cited at footnote 5, at pp. 33- 
34 (testimony of Mr. Richberg). 

" Hearings cited at footnote 5, at pp. 33- 
34 (testimony of Mr. Richberg) and at p. 
45 (testimony of Mr. Jewell). 
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* Hearings cited at footnote 5, at p. 33. 
See, also, hearings cited at footnote 9, at 
p. 109. 

* Hearings cited at footnote 9, at pp. 
158-159. 
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None of the advocates of a guaran- 
teed minimum wage tie any strings 
to the wage; they simply advocate 
it as the wage to be paid to all 
those who work. One of their claims 
is that an increase in the minimum 
wage will produce greater prosper- 
ity. If that argument is correct, why 
not make the minimum wage $12.50 
per hour? Actually, of course, hardly 
anybody would work any more—but 
when he did, just think how prosper- 
ous he would feel!—Thurman Sen- 
sing, executive vice president, South- 
ern States Industrial Council. 





port to a member meeting of that 
association and without action at that 
meeting of the member roads. This 
meeting of the member roads was 
held in Chicago on December 21, 1925. 
The bill substantially in its present 
form was presented to that meeting 
of the member roads, and the follow- 
ing resolution was adopted: 


“Resolved, That the report of the 
committee on labor representing the 
draft of a bill for the adjustment of 
labor disputes be, and it is hereby, 
accepted and approved in principle, 
and the labor committee is continued 
for the purpose of having the same 
enacted into law with such changes 
in expression and details as it may 
approve, and the general counsel .. . 
is directed to cooperate with them to 
that end. 


“Fifty-two of those present voted 
in favor of this resolution and 20 in 
opposition. In our association, how- 
ever, each member is entitled to vote 
on a mileage basis, the scale of voting 
being 1 vote for each 1,000 miles of 
railroad owned by the carrier voting. 
And on that basis there were 199 


votes in favor and 48 votes in opposi- 
tion.” ** 


The general counsel then explained 
that there were about 107 member 
roads in the association, 72 of which 
were present at this meeting of De- 
cember 21, 1925, representing, in his 
estimation, some 75 to 80 per cent of 
the entire long-line, railroad mileage 
of the United States. Those voting 
against the proposal had no substitute 
bill to offer. Some of them wanted 
the present law to remain in force; 
others had various reasons for object- 
ing to the proposed bill. 


Colonel Thom also explained that 
the association membership was com- 
posed of long-line railroads or sys- 
tems, not of individual executives, and 
included all the major lines in the 
United States. He described the pur- 
pose, organization and membership 
responsibility of the association as 
follows : 


“Now, I should say that under our 
articles of association it is not possible 
for a majority to bind a minority. It 
is a voluntary association for the pur- 
pose of conference and for the purpose 
of adopting, if possible, a uniform 
attitude toward any question that may 
come before it. But we recognize that 
the officer of each carrier has duties 
to his own company superior to any 
duties that he can have in an organ- 
ization of the sort which I have de- 
scribed. And if he regards the action 
of the body in conflict with his duties 
to his own company he reserves the 
right to act in accord with the action 
or reject it as he may see fit. But the 
articles contain a request that any 
person desiring to take a position in 
opposition to anything done by the 
member roads shall within a given 
time—90 days—notify the secretary 
of the association to that effect. No 





™ Hearings cited at footnote 9, at p. 110. 
See, also, S. Rept. 222, from the Committee 
on Interstate Commerce, to accompany S. 
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2306 (69th Cong., Ist Sess.), p. 2; Rept. 
606, p. 2; and hearings cited at footnote 5, 
Pt. I, pp. 9-10. 
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notification has been received by the 
secretary of any intended independent 
action in this matter.” 7° 


In accordance with the agreement of 
the parties, two representatives of 
each party met with their lawyers, 
Mr. Thom and Mr. Richberg, in Mr. 
Thom’s office on January 5, 1926, to 
put the agreement in legal form for 
presentation to Congress. Mr. Lee 
and Mr. Walber represented the car- 
riers at this meeting; Mr. Robertson 
and Mr. Doak, the unions. In his 
testimony to the House committee, 
Mr. Richberg has explained the nature 
both of the original negotiations and of 
this final meeting: 


“During the negotiations, with which 
you say I was familiar—I would like 
to make it clear that neither I nor 
Mr. Thom participated in the negotia- 
tions. . . . I would like to make it 
clear on behalf of both of us that the 
representatives of both sides said, 
‘We are solving a practical problem 
of industry. We are not asking a 
lawyer to tell us what we should 
do. We are going to work out a 
program that we think, as practical 
men, will work, and when we get 
through we are going to call the law- 
yers in and ask them if it is in legal 
shape,’ and when they did get through 
they called in Mr. Thom and myself 
and said, ‘Here is what we have worked 
out. Now if there is anything we 
have not expressed legally it is up 
to you to help us express it legally, 
but it is not up to you to tell us what 
we want to do. We know that.’” 7 


Mr. Richberg also described the 
mutual efforts that went into the 
making of this agreement: 


“T want to emphasize again that 
this bill is the product of a negotiation 
between employers and employees 


which is unparalleled, I believe, in 
the history of American industrial 
relations. 


“For the first time representatives 
of a great majority of all the employ- 
ers and all the employees of one in- 
dustry conferred for several months 
for the purpose of creating by agree- 
ment a machinery for the peaceful 
and prompt adjustment of both major 
and minor disagreements that might 
impair the efficiency of operations or 
interrupt the service they render to 
the community. They are now asking 
to have this agreement written into 
law, not for the purpose of having 
governmental power exerted to com- 
pel the parties to do right but in order 
to obtain Government aid in their co- 
operative efforts and in order to assure 
the public that their interest will be 
permanently protected. 


“All parties concerned have sought 
to utilize the lessons of experience 
and to take into account the weak- 
nesses of human nature and to coun- 
teract individual weaknesses with the 
force of social cooperation. 


“Tt is a remarkable fact that all 
parties concerned were able to lay 
aside the hostile feelings and sus- 
picions that had too often character- 
ized past negotiations and to act upon 
the belief that if an agreement were 
reached, it would be carried out in 
the same spirit of good faith and fair 
dealing that characterized the nego- 
tiations.” *” 


From the accounts given at the 
Congressional hearings on the pro- 
posed bill and from the debate in 
both the House and the Senate, the 
course of developments which led to 
the successful agreement seems to 
have been as follows: 





” Hearings cited at footnote 9, at p. 111. 
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In January, 1925, while the labor- 
sponsored railway bill was being de- 
bated and eventually defeated, certain 
railroad executives met informally 
with three rail union officials to dis- 
cuss the possibilities of agreement. 
Shortly after the adjournment of 
Congress, the matter again was taken 
up informally; but nothing more 
could be done jointly until early sum- 
mer when the labor officials had fin- 
ished a series of annual conventions. 
In the meantime, through a resolu- 
tion of its executive committee on 
March 20, 1925, the Association of 
Railway Executives appointed a com- 
mittee of rail officials to act for the 
association in discussions with the 
union representatives. A subcommit- 
tee of seven, headed by General Atter- 
bury and with Elisha Lee and John 
Walber as chief negotiators, was en- 
trusted with the actual work. 


The 20 associated railway labor or- 
ganizations had a similar committee 
to act for labor in the negotiations. 
A subcommittee headed by Mr. Rob- 
ertson handled the actual work. 


The subcommittee of the associa- 
tion and the committee of the railway 
labor organizations formed a joint 
conference. This joint conference 
seems to have met three times, once 
to agree on a joint working commit- 
tee and a general directive for this 
committee and twice to discuss and 
negotiate regarding their differences 
and the proposals of the working 
committee.** Between the two last 
and crucial sessions of the joint con- 
ference, each side consulted with its 
associates in the industry and in 
labor. During these months the small 
working committee apparently was 
meeting periodically and trying to 
adjust the differences between the 
parties. By December 21, 1925, the 


‘was 


agreement of the joint conference 
presented to the membership 
meeting of the Association of Rail- 
way Executives by its labor commit- 
tee. The association voted approval 
of the agreement and directed its 
general counsel and Mr. Lee and Mr. 
Walber to meet with a similar group 
representing the rail unions for the 
purpose of putting the agreement in 
legal form. Apparently (the evidence 
is not specific), the 20 associated rail- 
way labor organizations had also ap- 
proved the agreement of the joint 
conference. All the main negotiations 
were conducted by the principals, not 
by their lawyers. 


The legal wording was formulated 
in a meeting in Mr. Thom’s office on 
January 5, 1926. The bill was pre- 
sented and explained to President 
Coolidge on January 7, and was intro- 
duced the next day in the Senate and 
House by the chairmen of the com- 
mittees on _ interstate commerce. 
Hearings were held in each house, 
and the bill passed in both without 
amendment. There were only 13 
votes against the measure in each 
house of Congress. President Coolidge 
signed the bill on May 20, 1926, on 
which date it became effective.’® 


Main Compromise 


A consideration of the major mat- 
ter of concession in the negotiations 
will give an idea of the methods and 
process by which the parties were 


able to reach agreement. The chief 
item of disagreement concerned a 
proposal to set up emergency boards 
to handle disputes which had not been 
solved by the other methods provided 
in the law. 

Labor was vigorously opposed to 
any provision which would prohibit 
a change in status while the board 





* Hearings cited at footnote 9, at p. 158 
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was considering a dispute. In other 
words, labor was against any provi- 
sion which would involve the post- 
ponement of a strike. The unions 
believed that in the partially organ- 
ized rail industry this would make it 
impossible for them to win a strike 
after the railroads had been given 
time to prepare for the exodus of 
employees. The rail unions had 
strongly protested against this pro- 
posal, taken from the Canadian In- 
dustrial Disputes Act, when it was 
recommended by President Wilson in 
1916 in connection with the Adamson 
Act. 

The railroad companies, on the 
other hand, wished that the emer- 
gency board be given subpoena power 
to compel the attendance of witnesses 
and the presentation of evidence. 
They also desired that the no-strike 
period be extended beyond 60 days. 
This difference of opinion was a dis- 
pute on a fundamental point; and in 
view of that fact, the final agreement 
is all the more remarkable. The im- 
portance of the concessions made by 
each side and something of the devel- 
opment of the negotiations is indi- 
cated in the testimony of the two 
counsels regarding the compromise 
which led to the creation of Section 
10 of the agreement. 


Mr. Richberg testified : 


“Practically unanimously the em- 
ployees’ representatives in the con- 
ference opposed as a matter of principle 
the creation of the emergency 
board, as I have tried to say before, 
not because they did not want the 
public to intervene or want the pub- 
lic to be informed, but because they 
were afraid that if this were held out 
it would postpone settlement of the 
controversy, and they thought if a 
real emergency arose, the President 


could create a board, law or no law. 
They conceded to the opposing opin- 
ion the desirability of writing an 
emergency board provision. Now, 
every line of this has been written 
almost in blood and tears, and some of 
them with a lot of tears, and I say to 
you, .. . I do hope that the members of 
Congress on both sides will not, if 
possible, force us into any reconsid- 
eration of this emergency board pro- 
vision over which we have had a very 
hard time already.” *° 


Mr. Thom spoke in a similar vein: 


“The bill has been brought into ex- 
istence by a method of give and take. 
For example, take section 10 of this 
bill, which relates to the fact-finding 
body. That was one of the matters 
most seriously treated in these nego- 
tiations and about which there was 
the most difficulty in reaching agree- 
ment. 


“What we would have desired that 
section to be might differ, and in fact 
did differ radically from what they 
were willing to concede, but they did 
concede what is in this bill. They 
regarded that concession as marking 
the furthest step forward in the mat- 
ter of concessions. They regarded the 
spirit of what is written in this sec- 
tion 10 as something entirely new in 
labor policies, and they were unwill- 
ing to go beyond that. They did not 
feel that they could receive the sup- 
port of their membership for them. If 
we insisted in going further than they 
were able in their environment to go 
we were face to face with the question 
of surrounding the whole peace move- 
ment, and the question which we had 
to decide was whether we valued 
more the things that we would like 
to see in that section or an agreement 
between the parties and an effort by 
cooperation to continue and promote 





* Hearings cited at footnote 9, at p. 100. 
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the peaceful relations between the 
carriers and their employees. 


“We made the concession of not 
going further in section 10 than it is 
now written into the law, and we ad- 
vocate to you that you do not require 
us to go further, not only as a matter 
of loyalty to an agreement but as a 
matter of judgment of what is best 
for the country.” ** 


Several matters merit comment in 
regard to this compromise. It seems 
quite clear that the parties had ex- 
perienced great difficulty in reaching 
any agreement on a fundamental mat- 
ter and that their agreement repre- 
sented the ultimate in concession that 
could be expected at that time. They 
felt that any change by Congress of 
this section might, in plain terms, 
scuttle their whole effort. Such a 
position had the effect of putting con- 
siderable pressure on Congress at a 
sensitive point, namely, in regard to 
its legislative prerogatives. Although 
the parties respectfully recognized 
that decisions in this matter were the 
right and responsibility of Congress, 
their insistence on the need of passing 
this section, and indeed most of the 
bill, without amendment was to cause 
considerable Congressional agitation. 
Perhaps, this situation highlights one 
of the major problems pertaining to 
private agreements in matters which 
impinge on or directly concern the 
public interest. 


The process of concession and agree- 
ment by which the parties terminated 
their differences on this key issue 
seems to have been one of pure bar- 
gaining. In the passage quoted above, 
which in many respects gives a classi- 
cal description of the alternatives 


facing a bargainer on a crucial sub- 
ject, Mr.-Thom made quite evident 
the type of compromise that had 
taken place. 


Arguments and Opinions 
Concerning Bill 


This study of agreement between 
the parties in the railroad industry will 
be completed by a brief review of the 
opposition to and support of the pro- 
posed bill—both in the hearings and 
on the floor of the House and Senate— 
and by an attempt to draw some con- 
clusions from the whole development. 


The railroads and organized labor 
presented a united front in support of 
the proposed bill. The railway execu- 
tives who did not favor the measure 
did not appear in opposition to its en- 
actment. In the Railway Age for May 
5, 1926, President Loree of the Dela- 
ware and Hudson Railroad gave an 
idea of what features some rail execu- 
tives found objectionable in the meas- 
ure.*? Loree stressed the alleged 
failure to protect the public and the 
elimination of public responsibility. 
He mentioned the contrast between 
public control over railway income 
under the Interstate Commerce Com- 
mission and the lack of public regula- 
tion of the main item of cost, wages. 


The main and almost the only private 
opposition to the bill in the hearings 
came from James A. Emery, general 
counsel of the National Association 
of Manufacturers, who expressed that 
organization’s objections. Mr. Emery 
supported greater public protection 
and participation, such as a board for 
compulsory investigation and public 
approval or suspension of a wage 
increase.** He also wished to give 





* Hearings cited at footnote 9, at pp. 116- 
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the emergency board subpoena powers ** 
and to make the no-strike language 
of Section 10 clear and explicit.*® 


Senator Bruce of Maryland also 
voiced similar objections to the lack 
of subpoena powers for the emer- 
gency board. His words give the 
opinion of one individual as to the 
reasons why the parties were able to 
reach agreement. 

“But I say it looks to me as if these 
negotiations had gone on and pres- 
sure had been exerted on both sides, 
and there was this demand for in- 
creased wages pending, with a pos- 
sible prospect of another strike, possible, 
in the background, and finally the 
railway executives and the railway 
employees have come together in an 
agreement, and I am unable to say 
how far it represents absolutely the 
sincere sentiments of all parties to it.” *° 


During the debate in the House, 
Congressman Black of Texas took 
exception to the exhortations of the 


parties to the agreement that the bill 


be passed without amendment. He 
questioned the safeguarding of the 
public in the bill and raised a new 
point of argument. He said that dur- 
ing the debate on the Newlands Act 
in 1913 Senator Pomerene of Ohio 
had favored passage of that proposal 
because it was agreed to by the parties.** 
Congressman Black then pointed out 
that the Newlands Act was passed with- 
out change, but that within four years 
the rail unions were back seeking a 
change. He voiced his objection to 
the bill in these words: 


“Between the two of them [Thom 
and Richberg] they have drawn up 


a bill which we are asked to pass 
without an amendment, not even to 
dot an ‘1’ or cross a ‘t,’ and I, for one, 
do not propose to do it. I propose to 
exercise the right of amendment 
which belongs to me as a Member of 
Congress.” ** 

Another gentleman from Texas, 
Mr. Blanton, questioned the agree- 
ment in view of Mr. Thom’s earlier 
opposition to the Howell-Barkley bill. 
Speaking on the floor of the House, 
he said: 

“Hon. Alfred P. Thom, general at- 
torney for the railroads, has now made 
almost a complete turn around and per- 
formed a complete somersault, with 
reference to his stand taken on the 
Howell-Barkley bill and his stand now 
taken on the Watson-Parker bill.” *® 


The defenders of the proposed bill 
stressed its voluntary nature and the 
benefits which they expected from 
this agreement of the parties. In the 
words of one of them, Mr. Richberg, 
the parties had sought to work out 
their problems through “self-govern- 
ment in industry.” *° In his opening 
remarks to the House committee, he 
expressed the aim of the parties: 


“Most of the laws that this Con- 
gress passes are laws in some measure 
of compulsion. The power of Govern- 
ment is exercised in most instances to 
compel the doing of that which is 
regarded as necessary for the public 
interest. 

“There is, however, another great 
function of government which it is un- 
fortunate it is not permitted to exer- 
cise oftener, and that is the cooperative 
power of government, the power of 





* Hearings cited at footnote 9, at p. 211. 
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at pp. 56-60. 
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. it has become fashionable for 
representatives of labor and 
of management to blame the Board 
for interminable delays in the proc- 
essing of cases. However, | 
have yet to see any representative 
of management or . . . labor point 
up the speed with which the 
Board operates when you consider 
the number of cases decided by a 
five-member board.—Joseph A. Jen- 
kins, member of the NLRB. 





the organization of the State to co- 
operate with various groups, various 
interests in the community to aid 
them in the advancement of the com- 
mon interest. Now that is peculiarly 
the sort of action which is sought at 
the present time from Congress. We 
are not seeking, either one or both 
together, to ask the Government to 
swing the force of government to stop 
somebody from being bad. We are 
asking that Congress help us, in es- 
tablishing a cooperative machinery to 
improve industrial relations on the 
railroads for the common good of all 
the people. 


“Now, the question may be asked: 
Why should the Government set up 
tribunals in aid of this agreement of 
private parties to work out a harmoni- 
ous solution of their industrial rela- 
tions? The answer, in a word, is that 
the courts of the land are set up not 
for the purpose of making contracts 
for the parties, but for the purpose 
of interpreting contracts of the parties 
and enforcing the obligations that men 
voluntarily assume to one another.” * 


Mr. Thom also emphasized the ad- 
vantages of the voluntary agreement 
between the parties. 


“I am trying to show you the ad- 
vantage to the public of having the 


parties in an agreement as to what 
they now become responsible for as a 
method of avoiding interruption of 
transportation and of avoiding undue 
burdens upon the public, and not sub- 
stituting something else which will be 
the act of Congress imposed upon the 
parties, with the result that it will 
have the effect merely of law and not 
be supported by the agreement of the 
parties.” *? 

“It seems to me, Mr. Chairman, 
that at this time, when in some of 
the industries of this country there is 
so much disturbance, misunderstand- 
ing, and antagonism, there is something 
beneficial in the Congress of the United 
States pointing a way in an industry 
as large and as important as this by 
way of invitation to other industries 
to attempt in the same way to find a 
solution of their difficulties.” ** 


Such too were the sentiments and 
thoughts of the supporters of the 
measure on the floor of Congress. Mr. 
Huddleston of Alabama stressed the 
practicality of the agreement: “It is 
a bill which embodies an agreement 
made between practical men who un- 
derstand human psychology down to 
its very roots—of men who have 
spent their lives dealing with railroad 
labor and with the issues that arise 
between railroad managers and their 
employees .... They wanted to pro- 
duce peace in the railroad industry.” ** 

Mr. Barkley of Kentucky, later Vice 
President of the United States, pointed 
out what he regarded as the choice 
facing Congress in handling industrial 
disputes. 

“My friends, you might as well make 
up your minds now that you have to 
take one side of two propositions. 
You have either got to go along on 
the theory of freedom of contract, of 
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voluutary arbitration, of mediation 
and persuasion, or you must go to the 
other extreme of compulsory decision, 
and antistrike legislation, which have 
never succeeded in any country in the 
world where it has been tried.” *° 


Mr. Cooper of Ohio, a former rail- 
road worker, gave a vivid panegyric 
on the spirit, the expectations and the 
larger possibilities which this bill 
represented : 


“More than that, I believe that this 
measure establishes a model for the 
solution of these great questions which 
it followed in other lines of industry 
will open the way for lasting indus- 
trial peace and prosperity and the 
settlement of difference between em- 
ployers and employees through the 
exercise of reason, mutual considera- 
tion, and cooperation rather than by 
the methods of strife and force. Con- 
gress by making this bill law, will 
have placed its stamp of approval on 
the great principle that the interests 
of employers and employees are mu- 
tual and not conflicting and that the 
only sensible and effective way for 
them to settle their differences is to 
meet together at the conference table 
in a spirit of fellowship and forebear- 
ance rather than for either side to 
attempt to compel the other by resort- 
ing to methods of industrial warfare.” *° 


The mystery of why Colonel Thom 
changed in one year from opposition 
to the rail union’s proposed measure 
to support of a very similar measure 
was commented upon by Donald Rich- 
berg some years later: 


“When Colonel Thom was testify- 
ing in support of the Watson-Parker 
Bill of 1926 he was asked to explain 
the change from his attitude of op- 


position to the similar Howell-Barkley 
Bill of 1924. He replied with disarm- 
ing candor that ‘If I am to be a man 
of affairs ...I have got to know a 
fact when I meet it in the road.’ 


“Despite a suffocating opposition, 
the organized railway workers had 
demonstrated that the Railroad Labor 
Board must go; that Congress would 
find some new method of harmonizing 
industrial relations on the railroads; 
that the new law would be written 
either with the aid of railroad man- 
agements, or else written over their 
protests. These were some of the 
facts that Colonel Thom, the wise 
legal adviser of the railroad presi- 
dents, found it necessary, as a man 
of affairs, to recognize when he met 
them in the middle of the road.” ** 


Mr. Thom confirmed this partial ex- 
planation of the development of agree- 
ment in 1926, when he testified that 
these factors determined his recom- 
mendation of support for the new bill: 
the suggestion of the President that 
a substitute be found; the opposition 
of labor to the labor board and the 
latter’s weak power and position as 
a result of the Supreme Court’s de- 
cisions; the demonstration of Con- 
gressional support for a change; and 
the evident fact that the rail execu- 
tives could do nothing to prevent a 
change.** 


The conclusions of scholars who 
studied the measure in the years shortly 
after its passage seem to agree in sub- 
stance with that of Clyde Fisher in 
1927: “The one compelling motive in 
leading to such concessions, as testi- 
fied to by both sides, was a desire to 
get at some workable plan and to 
escape the difficulties into which they 
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had drifted under the law of 1920. 
It was a case of expediency tempered 
with mutual concessions.” *® 


“Tt was a case of expediency temp- 
ered with mutual concessions.” Fisher’s 
terse statement seems the best answer 
to questions such as these: Why did 
the parties agree? Why were they 
able to reach agreement? What were 
the factors making for agreement? 


Pressure for a change was coming 
from many directions. Labor was 
thoroughly dissatisfied with the Rail- 
road Labor Board. The President, 
the Congress and the public felt that 
new machinery and a new law were 
necessary. The reputation of the rail- 
road board was at a low ebb, and its 
influence and power were negligible. 
There was the possibility of a strike 
and no apparent way to handle it. 


Such are some of the external pres- 
sures and circumstances creating a 
situation where agreemnt was expedi- 
ent. There were other factors which 
indicate why and how agreement was 
possible despite some fundamental 
differences between the parties. Donald 
Richberg made it clear in his book, 
Tents of the Mighty, published in 1930, 
that “self-government” was the con- 
cept most stressed in persuading the 
parties to agree and Congress to ac- 
cept their agreement. It was an era 
of voluntarism, of limitation of gov- 
ernmental action, of belief in the 
value and practicality of private en- 
deavor as contrasted with public in- 
tervention. In an important and 
sensitive industry of the economy 
that had been under governmental 
regulation of greater or lesser degree 
for many decades, this new agreement 
offered greater flexibility and freedom. 
“Self-government” was preferable to 
government determination. For the 
unions, it presented a new chance to 


use economic rather than political 
tactics. For the railroad lines, it pro- 
vided an opportunity to deal with 
basic issues at their source while at 
the same time guaranteeing a higher 
appeal protected by a no-strike period. 


The industry was one which lent 
itself to agreement. The history of 
relationship between the parties was 
an old, if sometimes a turbulent and 
acrimonious, one. The parties were 
well acquainted with each other and 
knew each other’s positions, policies 
and problems. Both parties in the in- 
dustry had associations to deal with 
common problems and a long experi- 
ence in taking collective action, both 
economic and political, on common 
matters. This last factor facilitated 
the process and procedures of joint 
consultation by making readily avail- 
able the machinery for committees, 
for discussion, for approval and for 
final formulation. Also, the negotia- 
tors were very experienced in bar- 
gaining and were well acquainted with 
the prerequisites for agreement in the 
bargaining process. They were thor- 
oughly acquainted with the industry 
and thus knew the subjects they were 
discussing and about which they were 
bargaining. Lawyers were kept out 
of the negotiation until the end; the 
men in the industry handled their 
own problems. All of these matters 
facilitated the compromises which 
were necessary to reach an agreement. 


Finally, it seems that during the 
course of the negotiations the parties 
really began to feel that they had 
found a new spirit under which they 
could carry on their relationship and 


settle their differences. Only a con- 
firmed cynic would regard as feigned 
or politic the assertions of this new 
spirit as given in the testimony of the 
principals.*° Only a confirmed roman- 
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tic, however, would fail to view this 
development in relation to the pres- 
sures and expediencies of the situa- 
tion. Of course, there were sceptics 
on both sides, although the evidence 
gives little explicit information about 
their doubts. 


The principals apparently hoped 
that they had developed something 
new in their relationship which, to- 
gether with the extensive voluntary 
machinery of the law, would produce 
a new era of industrial peace on the 
railroads. 


Rail Labor Problems: 
Then and Now 


What do these developments of 
1926 suggest concerning railroad in- 
dustrial relations problems today? 


To apply Fisher’s analysis to the 
present situation: The expediency of 
a voluntary, mutual agreement today 
is perhaps less compelling than it was 
34 years ago. Today, there does not 
exist the immediate pressure of im- 
minent legislative action. In 1926 
there was no doubt that Congress 
would act with or without the approval 
of the railroad executives. This is a 
difference in conditions which is of 
considerable importance insofar as it 
lessens the external pressures on the 
parties, especially the railroad execu- 
tives, to come to a voluntary agreement. 


Another basic change in conditions 
which would seem to increase the 
problems of reaching mutual accord 
is in the economic position of the in- 
dustry. In the mid-1920’s railroad 
transportation was a thriving and ex- 
panding industry ; today, it is a declin- 
ing one. This presents a formidable 
problem which was nonexistent when 
the 1926 accord was reached. 


Balancing these factors, which de- 
crease the external pressure on the 
parties to agree, are others which 
make voluntary agreement seem de- 
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sirable. The Supreme Court decision 
of April 18, 1960, applying the anti- 
injunction provisions of the Norris- 
LaGuardia Act to the railroad industry 
has put new pressure on the parties 
to work out their own problems. 
Furthermore, just as there was the 
imminent threat of further government 
intervention by way of regulation in 
1926, so today the possibility of gov- 
ernment action in the event of a break- 
down of negotiations, even to the 
extent perhaps of nationalization and 
government ownership, is a factor to 
make both parties look more favorably 
on mutual solution of their problems. 
In addition, the fact that government 
intervention is more readily accepted 
by society today than in the era of 
voluntarism of the 1920’s should serve 
as a spur to mutual, voluntary efforts 
to forestall such intervention. 


The alternative today may be that 
either the parties will solve their own 
problems, including that of a declin- 
ing rail era, or the government will 
do it for them. 


The report of the Senate Committee 
on Interstate Commerce recommend- 
ing passage of the Railway Labor 
Bill of 1926 indicated such a possibility 
when it stated: 


“The committee is of opinion that it 
is in the public interest to permit a 
fair trial of the method of amicable 
adjustment agreed upon by the par- 
ties, rather than to attempt under 
existing conditions to use the entire 
power of the Government to deal with 
these labor disputes. If the plan pro- 
posed by the parties does not work, 
it will then be proper to consider what 
other methods are essential to protect 
the public interest in adequate and 
uninterrupted transportation. 


“If it [the proposed law of 1926] 
does not so work, Congress will be 
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South African Labor Relations 
By FRANK T. DE VYVER 





The industrial council, described in this article, is basic in the 
South African labor relations system. The effective functioning of 
the council is in large part responsible for the relative absence of 
labor unrest in the Union. The author is chairman of the Depart- 
ment of Economics and Business Administration of Duke University. 





OMPARED with many other’ countries, the Union of South 

Africa is singularly free of strikes. In 1958, for example, there 
were 74 strikes or lockouts involving 650 white workers and 7,529 
nonwhites.* Considering that total employment in secondary industry 
for whites is over a quarter of a million and for nonwhites over half 
a million, work stoppages in South Africa are indeed minor. 


Freedom from industrial unrest arises both from economic factors 
and from the administration of the several labor laws of the Union. 
Among the economic factors is the composition of the labor force 
itself. Statutory regulations of industrial disputes have likewise 
helped to keep labor strife at a minimum. 


South Africa’s labor force is composed of a large nonwhite group 
and a small white (called “European”) group. Although there are 
exceptions, the whites are generally the artisans and the managerial 
groups (including supervisors), whereas the nonwhites (a term in- 
cluding native Africans, Asiatics—namely, Indians—and coloureds, 
who are a mixture of natives and whites) are the unskilled and semi- 
skilled workers. This division of labor means there are at least two 
labor markets. 


The market for European labor is a sellers market, with recruiting 
of many types of workers an ever-present problem. Writing in 1957, 
the Secretary for Labour said: “Our problem today is not a scarcity 
of employment, but a shortage of workers in certain directions. The 
manpower survey which the Department completed during 1956 
showed that the shortage of journeymen had been somewhat exag- 
gerated, but it remains a fact that a shortage does exist, especially in 
the trades of motor mechanic, fitter and turner, electrician, bricklaying 
and welding.” * 





* Report of the Department of Labour, Union of South Africa, U. G. 40/1959, p. 6. 
? Report of the Department of Labour for the year ended 3ist December, 1956 
(Government Printer Pretoria), U. G. 54/1957, p. 3. 
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To the shortage of European (white) 
workers is the added factor that the 
leading offices in trade unions are held 
by Europeans, and natives are not 
even allowed to be members of regis- 
tered trade unions. Natives are thus 
debarred from any effective role in 
wage negotiations. These factors have 
meant that the pay rates and fringe 
benefits for white workers have, in 
general, been good in comparison with 
those for non-Europeans. 


In the nonwhite labor market, on 
the other hand, the supply is ordinar- 
ily greater than the demand, particu- 
larly for the unskilled or semiskilled 
natives. Such workers are in no posi- 
tion to strike because any dissatisfied 
worker can so easily be replaced. 
Furthermore, natives are prohibited 
by law from taking part in a strike. 

Another institutional factor which 
probably reduces grievances leading 
to strikes is the system of migratory 
native labor found in many segments 
of South African industry. Perma- 
nent urban settlement of natives is 
discouraged, and in some industries 
the workers live in compounds similar 
to those found at the gold mines. 
Compounds are barracks in which 
single male workers are housed and 
fed for a few months, after which 
they return to their homes and their 
places are taken by new recruits. 
Thus, fantastically high turnover 
rates are experienced. Under such 
circumstances, the worker is not a 
permanent wage earner and appar- 
ently is less likely to develop griev- 
ances to the point where, despite the 
law, a strike might take place, or he 
is even less likely to forma registered 


labor organization even if it were 
legal for him to do so. 


There is no discrimination against 
nonwhites in any of the government- 
approved wage schedules because dis- 
crimination on the basis of race or 
color is still prohibited, but the fact 
remains that generally the jobs done 
by nonwhites are low-paying jobs 
and jobs done by whites are higher- 
paying ones. The gap between wages 
for jobs as between skilled and un- 
skilled (which in fact usually means 
as between whites and nonwhites) is 
wide, and at least one company actu- 
ally has established maximums for 
job classifications which differ for 
European and nonwhite workers.* 


An example of job and pay differ- 
ences is found in a study of wage 
payments in the Transvaal clothing 
industry for August, 1957. At that 
time the highest paid job, other than 
foreman, had average weekly earn- 
ings of £17.6.0. The lowest paid job 


had average weekly earnings of 
£3.11.0. The natives were concen- 
trated largely in the latter group, 
although there were a few natives 
earning as high as £14.2.9 a week.’ 
In Muriel Horrell’s booklet published 
by the South African Institute of Race 
Relations, a summary of the African 
employment situation is given. “On 
the whole,” she says, “so far, the 
greatest proportions of Africans are 
employed in industries where large 
numbers of relatively unskilled man- 
ual workers are required.” *> This was 
written in 1956, but the situation has 
changed little since that time. 


Satisfied workers or easily replaced 
workers are less apt to strike. The 
European members of the South Af- 





* Confidential informatien received by the 
writer in interview, August, 1959. 

*“Analyses of Employees in the Trans- 
vaal (Clothing Industry) by Occupation, 
Race, Sex, Qualified and Unqualified with 
the Average Wages Paid as at August, 
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1957” (mimeographed table furnished au- 
thor, July, 1959). 

° Muriel Horrell, South Africa’s Non-White 
Workers (Johannesburg, South African In- 
stitute of Race Relations, 1956), p. 70. 
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rican work force are in short supply 
and have used their competitive posi- 
tion to attain reasonable goals. The 
non-Europeans, particularly the na- 
tives or Africans, are easily replaced 
in the unskilled jobs most of them 
occupy. Except under great provoca- 
tion, the unskilled seem to hesitate to 
use the strike weapon, which is, of 
course, illegal for natives. 


Probably more important in attain- 
ing industrial peace than such supply 
and demand factors is the complex 
of labor laws of the Union of South 
Africa. Asked why unions in the 
Union seem so docile, one leader of a 
nonwhite union told the writer that 
by the time the machinery for settle- 
ment had been fully used, so much 
time had elapsed that the workers had 
forgotten what the dispute was about. 


STRUCTURE 
OF LABOR RELATIONS 


South African labor relations pro- 


cedures may be divided into four 
parts. In the well-organized areas of 


industry, collective bargaining be- 
tween unions and employers’ associa- 
tions is the rule. For many other 
industries there is a wage board sys- 
tem to determine rates and minimum 
conditions of employment. Some em- 
ployers may make unilateral decisions 
because they are under neither a 
council nor a wage board. Finally, 
for native workers under the provi- 
sions of the Native Labour (Settlement 
of Disputes) Act, there is possible 
government promulgation of the rates 
agreed upon by collective bargaining 
between white (European) unions and 
employers’ organizations. Examina- 
tion of this four-way set of procedures 
throws light upon the reason for the 
labor peace found in the Union.® 


Industrial Councils 


Basic in the South African labor 
relations system is the industrial 
council.’ This is an organization 
whose members are representatives 
selected by the employers’ organiza- 
tion of the industry and by the union 
(or unions) representing the workers 
in that industry. An industrial coun- 
cil may be national or regional in its 
coverage, but once an agreement has 
been reached on basic labor matters, 
the Minister of Labour is empowered 
to give that agreement the force of 
law throughout the area covered by 
the council. Nonorganization mem- 
bers must thereupon follow the same 
basic hours and wages provisions as 
those represented on the council, if 
the industrial council has applied for 
extension of its agreement to non- 
parties and if the Minister has pub- 
lished a notice in the Gazette 
accordingly. The Minister will do this 
only upon application from the indus- 
trial council. 


A council may be organized when- 
ever a registered employers’ associa- 
tion and a registered union so desire. 
The agreement between the parties 
cannot be generalized, however, unti! 
the Minister of Labour is convinced 
that the union and the employers’ 
association represent a_ substantial 
part of the industry or that part of 


‘the industry they expect to regulate“ 


Each council has a constitution filed 
with the Minister of Labour, the con- 
tents of which are in part circum- 
scribed by law. This document describes 
the organization, including such matters 
as methods for selecting representa- 
tives, officers and staff for conducting 
council business. 





* Settlement of disputes at the gold mines 
will not be discussed in this article. Meth- 
ods, however, vary only slightly from the 
general pattern for organized industries. 
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* The basic legislation for these councils 
is The Industrial Conciliation Act, No. 28 
of 1956. 

* Industrial 


48(2)(b). 


Conciliation Act, 1956, Sec. 
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The business of the council is to 
negotiate a labor agreement, to ad- 
minister its provisions and to attempt 
settlement of disputes arising during 
the period of the agreement. Through- 
out all council deliberations the De- 
partment of Labour is an ever-present 
factor so that the self-government is 
always subject to governmental policy 
and regulations in the public interest. 


Agreements, while not identical, 
tend to be standardized because of 
custom and of guidance by the De- 
partment of Labour. The area to be 
covered by the agreement is first estab- 
lished. This may be for the nation, 
for one province, or even for one city. 
One agreement carefully excludes the 
area bounded by certain streets be- 
cause the parties did not want to 
force the manufacturer operating there 
to come under the agreement’s pro- 
visions. They wanted to persuade him 
to join the others rather than use 
sanctions.°® 


After a number of definitions of 
terms, the wages section may be pre- 
sented. These pages of the agreement 
are ordinarily given in detail with 
separate rates for learners and females. 
There may follow some miscellaneous 
items concerning wages, such as the 
application of the cost-of-living al- 
lowance (still part of South African 
law), regulations about task and piece- 
work, and wage payment details. 
Other important sections are agree- 
ments about hours of work. Some of 
these details are matters of law but 
the parties can vary certain areas by 
bargaining. For example, provisions 
of the factory acts need not apply 
provided “the Minister has by notice 
in the Gazette declared the provisions 
[of the agreement] to be not less 
favourable to the employees concerned 


than the relative provisions of this 
Ack,” 


Most agreements provide for a few 
fringe benefits, such as holiday and 
annual leave, medical aid societies and 
a provident fund. These matters will 
likely be administered by the coun- 
cil’s staff rather than by individual 
employers. 


Finally, the parties ordinarily agree 
on termination of employment pro- 
cedure; the necessary financing by 
employers and the workers; rules 
and procedures for administering and 
enforcing the agreement, which are not 
part of the council’s constitution ; and 
general rules about relationships be- 
tween the council’s agents, union of- 
ficers, individual workers and employers. 


Throughout the negotiations a rep- 
presentative of the Department of 
Labour is present to guide the parties 
with an occasional remark, such as 
“T don’t think the Minister would ap- 
prove that,” and to see that the rights 
of natives are considered by the par- 
ties, all of whom would be white or 
coloured. In the making of one recent 
agreement, for example, the parties 
decided upon a piecework clause to 
which the labor department objected 
as not protecting the individual worker. 
Only after considerabie argument and 
explanation of special circumstances 
was the clause tolerated." 


Agreement having been reached, it 
is submitted to the Minister of Labour 


for acceptance. This is an important 
step in the South African procedures, 
since acceptance by the Minister 
means that the agreement will be 
published and carry the effect of law. 
If it is not published, the agreement 
can operate but without legal sanc- 
tions. The department’s experts may, 
of course, have so guided the delibera- 





* Agreement—Industrial Council for the 
Worsted Textile Manufacturing Industry 
(Cape) 24 October, 1958. 
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* The Factories, Machinery and Building 
Work Act, No. 22 of 1941, Sec. 22(1). 

“Interview, July, 1959, with the secre- 
tary of an industrial council. 
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tions of the parties that the final 
document conforms to government 
standards. The men in the main 
office, however, are experts at finding 
matters of wording which may cause 
future trouble. Sometimes a comma 
is added or subtracted ; sometimes an 
editorial change is made which has 
been neglected by the parties (a refer- 
ence to another clause may be in- 
correct ) ; sometimes a “may” is changed 
to a “shall,” or a “can” to a “must.” 
“Trivialities,’ complain some council 
officials, but when pressed, they admit 
that a document with the force of law 
must be as free from legal defects as 
possible. 


When he is satisfied that legal re- 
quirements and the public interest 
have been met, the Minister publishes 
the agreement in the Government 
Gazette. Publication gives it the force 
of law, when the Minister declares 
that the agreement shall be binding 
on the members of the organizations 
which made it and upon all others en- 
gaged in the particular industry 
covered. The Minister usually (27 
out of 30 cases in 1958) extends the 
terms of the agreement to natives 
who, under the Industrial Concilia- 
tion Act, are not included “in the 
definition of the expression employee” 
and who, therefore, would not be cov- 
ered by an agreement between em- 
ployers and empioyees. When the 
agreement has become law, the coun- 
cil becomes the administrative and 
enforcement organization and the or- 
ganization through which the compli- 
cated system for dispute settlement is 
handled. 


Enforcement problems differ among 
industries. The clothing industry in 
the Transvaal, for example, employs 
a number of inspectors to visit the 
dozens of small shops to make sure 
there are no deviations from stand- 


ards. Such procedure is hardly neces- 
sary for the council of the South 
African Pulp and Paper Manufacturers. 
If a clothing worker is improperly 
paid, the council for the industry 
orders the payment. If the employer 
refuses to comply, the matter is sub- 
mitted to the public prosecutor who, 
if he has a case, brings criminal action 
against the recalcitrant manufacturer. 
In the clothing industry, such cases 
are not unusual. In an industry such 
as tobacco, with few large employers, 
legal sanctions are unnecessary. 
Every council agreement, however, 
has to be administered, for only the 
council may grant exemption from 
the minute wage and other detailed 
provisions. Councils also supervise 
industry funds such as sick benefits 
or retirement programs. For some 
councils the granting of exemptions 
seems to occupy a great deal of time. 
Other councils are never asked, for 
example, as they are in the clothing 
industry, to let some worker receive 
a lower rate of pay because, despite 
her experience, she has been out of 
the labor market for years and pre- 
sumably is not worth the rate to 
which, under the agreement, her 
previous experience entitles her. 


Wage Board 


Unlike those which have formed 
industrial councils, many South African 
industries are poorly organized as em- 
ployer groups and as unions. Recog- 
nizing that self-government must de- 
pend upon strong organizations on both 
sides, South African law provides for 
a wage board * to settle wages, hours 
and working conditions when indus- 
trial self-government is impossible. 

The wage board consists of a chair- 
man and two members—all appointed 
by the Minister of Labour. The 
board acts when the Minister gives it 





* The basic legislation for wage boards is 
The Wage Act, No. 5 of 1957. 


South African Labor Relations 





a reference, that is, when the Minister 
finds that consideration of wages, 
hours and working conditions is needed 
in any industry or any part of that 
industry. Thus the board may be 
asked to investigate ‘clothing industry 
—certain areas” or the “iron, steel, 
engineering and metallurgical indus- 
try—Union of South Africa.” Pro- 
vision is likewise made for appointing 
extra members as the work load de- 
mands such additions, but at least one 
member of the regular board must act 
with any special division. 

Unlike the early wage boards under 
the American Fair Labor Standards 
Act, the South African Wage Board 
is expected to recommend not only a 
minimum rate but, also, a wage scale 
and conditions of employment such 
as found in industrial agreements. 


The board holds public hearings 
to investigate the economic problems 
involved. Accounting records are ex- 
amined to throw light upon an in- 
dustry’s ability to pay. Cost-of-living 
data are submitted to establish need; 
and current practices are studied as an 
aid in determining working conditions. 


When all interested parties have 
had their say, the board submits a 
report and recommendation to the 
Minister of Labour. The recom- 
mendation is in a style to be used for 
the Minister’s determination, that is, 
it gives definitions, wage rates, con- 
ditions of employment, fringe bene- 
fits, etc., in technical form. The report 
provides the Minister with the reasons 
for the board’s recommendations. 


If he is reasonably satisfied with 


the recommendations, the Minister 
publishes them in the official Gazette 
and invites interested parties to com- 
ment or object. Objections are con- 
sidered by the board, which may or 
may not amend its recommendation. 
If changes are substantial, the new 
recommendations are gazetted with 
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further objections invited. Eventu- 
ally, having considered all objections 
and given reasons for its actions, the 
board submits a final recommendation 
to the Minister who may then, “if he 
deems it expedient to do so,” publish 
the recommendations as law. If he 
finds it inexpedient to do so, the 
recommendations remain unpublished 
and therefore without effect. 


In some situations workers and em- 
ployers may be covered at the same 
time by both a wage determination 
and an industrial agreement. In this 
event, the agreement takes precedent 
whenever the same topic is covered 
by both. Subjects not included in the 
agreement are still governed by the 
wage board determination. 


Noncovered Groups 


Although wage board determina- 
tions and industrial agreements regulate 
industrial relations in large segments 
of the Union’s industries, there are 
some plants and industries not cov- 
ered by either provision. For example, 
the rubber industry (except for the 
Dunlop plant in Durban) and the 
automobile assembly industry, among 
others, are not regulated by the wage 
board; nor are they parties to indus- 
trial agreements. The reasons for 
such a situation are varied. Generally, 
however, these uncovered industries 
are well paying, thus making a wage 
board determination unnecessary, and 
are new or unique with no trade as- 
sociation or union claiming jurisdic- 
tion. Wages and conditions under 
such circumstances are determined 
unilaterally by the employer, subject, 
of course, to the factory acts covering 
safety, hours of work, annual leave, 
etc. 


Native Workers 


Finally, the government has pro- 
vided special regulations for native 
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Official Soviet price and wage data 
indicate that the average Soviet 
worker had to work about 8 percent 
longer in 1959 than he did in 1928 
in order to buy . . . the same av- 
erage weekly supply of seven essen- 
tial foods.—Edmund Nash, Division 
of Foreign Labor Conditions, BLS. 





Africans.** Native workers are con- 
sidered wards of the state. Forbidden 
to form registered trade unions or to 
be members of European or coloured 
trade unions, natives must rely upon 
the Department of Labour to protect 
their interests. Such protection is ad- 
ministered by a central native labor 
board and appropriate regional com- 
mittees under the direction of the 
chairman of the Central Native Labour 
Board, who is appointed by and is 
responsible to the Minister of Labour. 
He and the chairmen of the regional 
committees must be European. 


A representative of the Native 
Labour Board is expected to be present 
during industrial council negotiations 
and may even take part in the pro- 
ceedings if questions about native 
labor arise. He is not, however, al- 
lowed to vote. If the board is satis- 
fied with the council agreement, the 
Minister of Labour extends its terms 
to native labor. If the board is not 
satisfied, the Minister must ask the 
wage board for recommendations. Such 
recommendations may be returned by 
the Minister with suggested changes; 
but, upon resubmission, the minister 
is bound to publish them as law 
whether or not he “deems it expedient.” 


Using the regular machinery of in- 
dustrial councils or the wage board, 
the Native Labour Board seeks to 
settle interest disputes involving native 
labor. Wages and conditions of em- 
ployment agreed upon or ordered for 


other workers are ordinarily extended 
to natives. Provisions are also made 
in the law to deal with rights disputes 
through works committees. Accord- 
ing to law, when natives request 
such a committee the employer must 
notify the representative of the Native 
Labour Board, who in turn must con- 
vene the group and establish the 
committee. This committee must be 
consulted whenever a labor dispute 
arises, and usually meets regularly 
with the employer. 

This is a seldom-used section of the 
Native Labour (Settlement of Disputes ) 
Act. Obviously, works committees 
could be used to develop inexperi- 
enced natives into union negotiators and 
leaders, ready for the day when native 
workers would cease being wards of 
the state and become regular union 
members. Yet, although the law is 
dated 1953, there are fewer than ten 
such committees in the Union. One 


person suggested to the writer that 
the Department of Labour discouraged 


works committees by giving no pub- 
licity to that section of the law. This 
seems unlikely. If the government 
did not want to help train potential 
trade union leaders, it could certainly 
repeal this section of the act rather 
than let it fall into misuse by not ad- 
vertising it. Another suggestion was 
that native leaders, wanting full trade 
union rights, boycott provisions in- 
volving gradualism. A third reason 
may be that natives have found no 
use for works committees. The law 
provides inspection procedure for the 
protection of the native workers, 
whereas minutes of several existing 
committees indicate that the prob- 
lems discussed are not vital. Perhaps 
the natives are not interested in the 
prestige value of a monthly meeting 
with their employers. Finally, the 
turnover rate among native workers 





* The Native Labour (Settlement of Dis- 
putes) Act, No. 48 of 1953, is the covering 
legislation. 
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is so great that the effectiveness of 
continuity of committee membership 
is difficult to attain. Whatever the 
reasons, few committees exist. 


Whether over a rights or interest 
dispute, strikes are illegal and the law 
deals harshly with offenders. Upon 
conviction in a magistrates court, 
strikers or those who lead or instigate 
strikes are liable to a fine not exceed- 
ing £500 and/or imprisonment not ex- 
ceeding three years. In practice, Labour 
Department officials use every effort 
to avoid strikes of natives by keeping 
up with all dispute matters and by 
having the highest official available 
in a district work with native leaders 
and the employers to avoid trouble. 
If trouble comes, the courts enforce 
the law. The Supreme Court of South 
Africa, however, does not consider 
every work stoppage a strike under 
the terms of the Native Labour (Set- 
tlement of Disputes) Act. Recently, 
for example, in ruling on a mass cam- 
paign for higher wages, termination 
of the pass laws, and other objects, 
the court “held that the incitement to 
stay at home was not an incitement 
to strike.” In another recent case 
“when natives absented themselves 
from work as a protest at the exclu- 
sion of one of their representatives 
from a conciliation board, the Court 
found there was no strike as defined 
in the law because it was not within 
the power of the employers to remedy 
the matter.” ** 


Generally, therefore, basic working 
conditions in South Africa are deter- 


mined in four different ways. For 
natives, special machinery is used. For 
unorganized segments of industry, either 
wage boards fix basic conditions or 


management makes unilateral decisions. 
For the more-organized segments, in- 
dustrial self-government through in- 
dustrial councils is the method legally 
provided. 


PROCEDURES 
FOR SETTLING DISPUTES 


In addition, South African law pro- 
vides elaborate machinery for the 
settlement of disputes which may 
arise while management and labor are 
using any of the methods described 
above. Unsettled problems are sub- 
ject to mediation, conciliation and 
arbitration, which may be voluntary 
or compulsory. Only after these steps 
have been followed, with some varia- 
tions according to circumstances, can 
strikes be legally called. 


Industrial Councils 


One of the chief tasks of an indus- 
trial council is to settle rights dis- 
putes or other disputes arising during 
the course of an agreement. Steps 
in the procedure differ depending 
upon the area covered by the agree- 
ment. Local agreements such as those 
in the clothing industry or the build- 
ing industries provide merely for 
council decision on any dispute be- 
tween a worker and a particular firm. 
Other councils have step procedures 
similar to those in the British en- 
gineering industry, so that disputes 
not settled regionally may be appealed 
to a national level. With equal mem- 
bership on each side, differences are 
not always resolved even at the national 
level.° With equal representation, 
the parties may divide evenly with 
the disputant still unhappy, but there 
is nothing he can do about it unless 
the council agrees to take the matter 





* Alan de Kock, The Industrial Concili- 
ation Act (No. 28 of 1956) as Amended by 
Act of 1959. Being the 1959 Supplement to 
Industrial Laws of South Africa. (Cape 
Town, Juta and Company, 1959.) 

* Readers acquainted only with the dis- 
pute settlement under American collective 
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bargaining must recognize that South Africa 
follows the British concept of employment 
rights and that disputes over discharge are 
practically unknown except when proper 
notice of separation has not been given. 
Such improper action is for criminal law, 
not for dispute settlement procedures. 
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further. If so, the council may use 
the mediation and arbitration pro- 
cedures of the law. A strike, however, 
is illegal and those participating may 
be prosecuted and jailed and/or fined 
if convicted. The same mediation and 
arbitration procedure is available if 
the parties fail to reach agreement 
upon the expiration of an agreement. 


Conciliation Boards 


Disputes arising when there is no 
council or in situations after a wage 
board determination has been in effect 
one year may be referred by the Min- 
ister to an ad hoc conciliation board 
comprised of a chairman and an equal 
number of employee and employer 
representatives. The Minister is given 
considerable discretion in deciding 


whether the dispute warrants the ap- 
pointment of a conciliation board. In 
fact, he is required by law to satisfy 
himself, among other things, that the 
dispute does not arise solely out of a 
question of law and that every effort 


has been made to settle the matter 
through other channels. 

The reference under which the con- 
ciliation board operates is definitely 
established by the Minister and every 
board is appointed to settle one dis- 
pute only. The chairman attempts to 
obtain agreement. When the issues 
are matters involving the interests of 
the parties, the agreement itself takes 
on the aspects of an industrial council 
agreement and is gazetted by the 
Minister if he deems it advisable. If 
the issue involves a rights matter 
only, the agreement obtained in the 
conciliation board would also be 
printed but would not, of course, have 
general application. 


Mediation 

During industrial council negotia- 
tions or conciliation board delibera- 
tions, mediation may be used. This 
step may be informal. A representa- 
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tive of the Department of Labour 
sits through industrial council negotia- 
tions and often gives helpful sugges- 
tions or attempts in other ways to 
bring the parties together. On the 
other hand, mediation may be sup- 
plied more formally. Ifa council or a 
conciliation board requests mediation, 
the Minister may also on an ad hoc 
basis appoint a man to try to bring 
the parties together. 


Arbitration 


Negotiation, conciliation or medi- 
ation having failed, the next step in 
South African disputes settlement is 
arbitration, which may be voluntary 
or compulsory depending upon the 
circumstances. An industrial council 
or a conciliation board may, if they so 
agree, refer a dispute to arbitration. 
If an essential service is involved, 
arbitration is compulsory and the 
council or board must refer the un- 
settled dispute to arbitrators. 


Procedures for arbitration are left 
to the parties. They may select one 
arbitrator, an even number of arbitra- 
tors, and an umpire; or they may use 
the services of a recently formed 
agency, the Industrial Tribunal. At 
any rate, once they have agreed to 
arbitrate they must agree on an arbi- 
trator—or the Industrial Tribunal will 
do the arbitrating. No distinction is 
made under South African law be- 
tween rights disputes and interest dis- 
putes. Thus, the arbitrator’s decision 
may look like an industrial agreement 
covering all conditions of employ- 
ment, or it may be a decision merely 
on some action taken by an employer. 


Essential services, for which com- 
pulsory arbitration is provided, are 
the usual ones such as government 
services and utilities. The law, how- 
ever, provides for the possible exten- 
sion of the compulsory arbitration 
provisions. The Minister of Labour 
“may from time to time, by notice in 
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the Gazette, notify his intention” *® 


of applying the arbitration procedures 
to those supplying or distributing any 
perishable foods or supplying gasoline 
or other fuels to local authorities. 
Recently the Minister brought the 
canning industry under the provisions 
of this section of the act, thus making 
a strike in the industry entirely il- 
legal and providing for compulsory 
arbitration of unsettled disputes. 


Dispute settlement machinery in 
South Africa is not complicated; it is 
simply time-consuming. Councils 
cannot break off negotiations without 
trying to settle, for they are generally 
required by their constitutions to meet 
at least three times on any dispute, 
and at least two of these meetings 
must Sbe on different days. Concilia- 
tion in South Africa differs from con- 
ciliation in the United States. In 
some ways a conciliation board is like 
an industrial council—except that the 
board is to deal with a single dispute. 
Its findings, for example, may have 
the same force of law as the agree- 
ment of an industrial council. Through- 
out all these deliberations an ad hoc 
mediator may be working for peace. 
If there is still no settlement, under 
certain circumstances when the par- 
ties agree to by-pass conciliation, 
arbitration may be asked for or re- 
quired. After all else has failed, 
strikes may be used. 


While an industrial council agree- 
ment is in force, strikes over matters 
which are covered by the agreement 
are illegal. Agreements ordinarily 
lasting two or three years may be 
extended by agreement and approval 
of the Minister of Labour. If the dis- 
pute concerns a matter not included 
in the agreement, a strike may be 
legal—but only after the long pro- 
cedure has been followed. If the 
union still wants to strike, a secret 


ballot of its members must be held, 
and no strike is legal unless a ma- 
jority of the members in good stand- 
ing have voted in favor of the action. 


If a wage board determination is in 
force in the particular industry, no 
strike is legal during the first year the 
determination is in force if the dis- 
puted matter is covered by the deter- 
mination. Since wage boards are for 
poorly organized segments of industry, 
unions are not likely to be strong; but 
even after the first year or when the 
dispute involves matters not included 
in the determination, a ballot must be 
held before a strike. Furthermore, 
either party may ask for a conciliation 
board which, if established, will post- 
pone any legal strike action until it 
completes its deliberations or until 
the expiration of certain time limits. 
After that there is always the chance 
for arbitration, which further delays 
striking. Employees of local authori- 
ties or those engaged in other essen- 
tial services may never legally strike; 
nor may native workers. 


Statistics are not available to indi- 
cate the time these procedures may 
take, but the assumption may well be 
that months will pass before any 
dispute may legally lead to a strike. 
A council may meet and not agree, 
as has recently happened in the furni- 
ture industry of the Transvaal, but 
there still remain the conciliation and 
arbitration procedures. Arbitration, 
to be sure, must be by mutual agree- 
ment except in essential services, but 
either party may ask for conciliation. 


Strikes under certain circumstances 
are also illegal in other parts of the 
world, yet the strikes continue. In 
South Africa an illegal strike is a 
criminal offense and strikers are often 
jailed. Examples are cited of cases 
where the public prosecutor has re- 

(Continued on page 855) 





* Industrial Conciliation Act, 1956, Sec. 
46(7). 
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Developments 








Promotion—Seniority 
Did a company violate its bargaining 
agreement by promoting an employee 
it considered the better qualified of 
two men who had bid on the job, 
even though the man selected had less 
seniority than his competitor? 


Several employees of a cement manu- 
facturer applied for the position of 
“2nd grade ironworker” when that 
job was posted for bidding by the 
company. After he had interviewed 
the applicants, among whom were 
a “2nd grade repairman” with 11 
years’ seniority and a “blacksmith” 
with ten years’ seniority, the com- 
pany’s general maintenance foreman, 
who supervised the employees and 
the jobs involved, selected the black- 
smith on the basis that he was better 
qualified in the skills required for the 
job than the other applicants. The 
union to which the repairman be- 
longed subsequently filed a grievance 
on his behalf, alleging that the com- 
pany’s promotion of a less-senior 
employee violated the following con- 
tract provision: 


“Section 3. All employee vacancies 
and new jobs created shall be posted 
for five (5) days to allow employees 
to make application in writing for 
such jobs. The Company will give 
careful consideration to applications 
received in relation to the following 
qualifications: (a) seniority, (b) re- 
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quirements of the job, (c) individual 
skill, efficient service and physical fit- 
ness. Where qualifications (b) and 
(c) are relatively the same, seniority 
shall govern. The Union Plant Com- 
mittee shall have the right to discuss 
such vacancies and new jobs with 
the Management. Any employee ac- 
cepted for a vacancy or a new job 
shall be on probation for twenty- 
eight (28) days and if found to be 
incompetent any time durmg the pro- 
bation period in the estimation of the 
Company, he shall be reinstated in 
his former occupation and another 
selection shall be made in the same 
manner.” 


At the hearing before Arbitrator 
Jules J. Justin, the union contended 
that the grievant’s individual skill 
and ability to fulfill the requirements 
of the job were equal to or greater 
than the corresponding qualifications of 
the employee who had been awarded 
the job. It was further argued by 
the union that any doubt as to the 
relative qualifications of the two em- 
ployees should have been resolved by 
giving the more-senior employee the 
28-day trial period provided for in 
Section 3. 


There was a sharp conflict in the 
evidence submitted by both parties 
as to whether the grievant possessed 
the skills, by reasor. of his past work 
experience, to enable him to meet the 
requirements of the job. In order to 
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better evaluate the respective conten- 
tions of the parties, Mr. Justin, ac- 
companied by both company and union 
representatives, personally toured the 
shop and observed the types of work 
performed and the tools and equip- 
ment used in the three jobs involved 
in the controversy. This inspection 
revealed that the job bid on—second- 
grade ironworker—entailed the fabri- 
cation and repair of iron and steel 
units of plant equipment, and that 
the successful applicant’s previous job 
of blacksmith required use of tools 
and equipment and acquisition of 
individual skills which were compa- 
rable in major part to those of the 
ironworker, Although the grievant’s 
work as a repairman included the 
making of “spot” repairs, it consisted 
primarily of inspecting and replacing 
working parts of plant equipment 
which remained in the operating areas 
of the plant. When major repairs 
were necessary, the work was usually 
sent from the operating areas to the 
shop and was performed by the iron- 
worker and the blacksmith, who worked 
in the same area in the shop. Based 
on these observations, Mr. Justin found 
that the man selected “possessed ‘rela- 
tively’ better individual skills in the 
requirements of the job” than the 
grievant. 

Applying the contract provision to 
this finding, he said: 

“Section 3 gives the Company the 
right to initially determine—and to 
select—the ‘relatively’ better quali- 
fied employee from among a group 
of qualified employees; and under 
Section 3 factor ‘(a) seniority’ gov- 
erns only when two or more of the 
employees who bid ‘are relatively the 
same.’ Thus, under this type of sen- 
iority clause, even though a senior 
employee may have the basic qualifi- 
cations to perform the requirements 
of the job, the Contract does not obli- 
gate the Company to select him—be- 
cause of his greater length of service 
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—if another applicant is ‘relatively’ 
better qualified for the job.” 


Mr. Justin pointed out that the 
parties had clearly expressed their 
intention in Section 3 that seniority 
was a factor to be utilized only to 
break a “deadlock” between employees 
whose qualifications were “relatively 
the same,” and that as arbitrator he 
had no authority to alter their agree- 
ment “under the guise of construing 
that clause in a disputed case... . 


“This type of seniority clause—re- 
ferred to as the ‘relatively’ equal type 
—limits the Arbitrator’s authority 
essentially to decide whether the 
method followed by the Company in 
arriving at its judgment that the 
employee whom it selected was the 
‘relatively’ better qualified one, in 
‘individual skill’ with reference to the 
‘requirements of the job,’ was fair 
and objective. This requires a show- 
ing: 1. That the Company’s Super- 
visor, who made the selection, based 
his judgment upon valid and objec- 
tive standards and criteria; 2. That 
these standards and criteria were 
fairly evaluated, and equally applied 
in the case of each applicant; and 
3. That the Supervisor arrived at his 
judgment without bias, favoritism, 
prejudice or discrimination.” In Mr. 
Justin’s opinion, the evidence sup- 
ported a finding that the company’s 
decision had been “fair and objec- 
tive” as tested by the above principles. 


Regarding the union’s contention 
that its interpretation of Section 3 
was adopted in a prior award, Mr. 
Justin noted that the factual situation 
in the present case was distinguish- 
able from that in the earlier dispute. 
In that case it had been held that 
Section 3 gave the company only the 
right to compare the relative qualifi- 
cations of employees for the job bid 
on, and did not—as the company had 
argued—allow it to base promotions 
upon its determination of the em- 
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ployees’ relative potential for advance- 
ment to other jobs in the future. 


In conclusion, Mr. Justin disposed 
of the union argument that Section 
3’s provision for a 28-day probation- 
ary period obligated the company to 
give the senior employee a trial on 
the new job before promoting a man 
with less seniority. No such obliga- 
tion was imposed, he said, since the 
provision clearly applied only to an 
employee who had been “accepted 
for a vacancy,” guaranteeing him a 
specified length of time in which to 
establish his competency, and assur- 
ing him of reinstatement to his former 
position if he is unable to do so. 


Grievance Procedure— 

Timely Filing of Grievance 
Did a laid-off employee, in waiting 
eight days before attempting to exer- 
cise her contract right to replace a 
less-senior employee of another depart- 
ment, fail to comply with a requirement 
that any “grievance or complaint’ be 
presented within three working days 
after the event giving rise to the griev- 
ance? 


On August 7, 1959, eight days after 
she had been notified that she was 
being placed on indefinite layoff be- 
cause of reduced production require- 
ments in her department, an employee 
of a paper products company informed 
the company that she wished to avail 
herself of the following clause in the 
bargaining agreement between her 
union and the company: 


“Paragraph 7.1.3(B): In the case 
of an indefinite layoff, or a temporary 
layoff of longer than five (5) working 
days, a laid off employee for whom 
there is no job available in his own 
department, but who is qualified, by 
prior experience and performance of 
the job, to perform a job in another 
department in a manner satisfactory 
to the Company, may exercise his 
relative plant-wide seniority to claim 
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the job of the youngest employee on 
such job in a department other than 
his own, if he has greater unbroken 
plant service than such youngest em- 
ployee on the job in question.” 


Denial of this request was based 
on three points stressed by the com- 
pany in a written answer submitted 
more than two weeks later. Two of 
these related to the company’s belief 
that the employee was not sufficiently 
qualified for the job which she was 
attempting to claim, and the third 
invoked paragraphs 5.2 and 5.2.1 of 
the contract, which read: 


“Any grievance or complaint in- 
volving the application or interpre- 
tation of this Agreement shall be 
taken up for adjustment as follows: 


““ 


. Between the aggrieved em- 
ployee; accompanied by his Steward 
if he desires; and the employee’s im- 
mediate Supervisor. Such grievance 
must be presented to the Supervisor 
within three (3) working days of the 
occurrence or event giving rise to the 
grievance.” 


Regarding the above language, the 
company wrote that the employee 
“was notified on July 30, 1959 that 
she would be placed on indefinite lay- 
off status effective July 31, 1959. She 
filed a grievance Aug. 7, 1959. This 
is not a legitimate grievance since 
more than three (3) working days 
had passed since the event giving rise 
to the grievance and the filing of the 
grievance.” This position was con- 
sistently maintained by the company 
up to and during the hearing before 
Arbitrator Harold T, Dworet on May 
31, 1960. 


At the hearing, the union, appar- 
ently conceding that the employee’s 
attempt to exercise her plant-wide 
seniority under 7.1.3(B) constituted 
a “grievance” as the term was used 
in 5.2 and 5.2.1, contended that her 
action was timely since it had been 
taken within three days after expi- 
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ration of the five-working-days layoft 
period referred to in 7.1.3(B). The 
union argued that the employee could 
not assert her rights under this para- 
graph until after the five days had 
elapsed. On the fifth day, the union 
pointed out, the employee had con- 
tacted the shop steward and together 
they had presented her request to her 
foreman. 


In refuting the union’s argument, 
Mr. Dworet noted that the five-day 
period related only to a temporary 
layoff, and that the employee involved 
here had been notified that she was 
to be placed on indefinite layoff. 


“The notice of July 30, 1959, stated, 
‘due to reduced production require- 
ments in this department, the follow- 
ing people will be placed on indefi- 
nite layoff status effective at the end 
of the shift July 31, 1959.’ This was 
a very clear statement that this par- 
ticular layoff was to be ‘indefinite’ 
and not ‘temporary.’ The Agreement 
between the parties requires that a 
grievance arising out of such layoff 
should have been filed within three 
working days of the occurrence of 
the incident (the layoff here). 


“The Company made the point that 
the grievance was untimely filed be- 
ginning with the first discussion that 
was had on the grievance. The Com- 
pany maintained this position through- 
out the entire proceedings at each 
step and at the arbitration hearing. 
This is not a point which was raised 
for the first time when the matter 
came before the Arbitrator, but one 
which has been consistently in dis- 
pute throughout the grievance pro- 
cedure here. The language of the 
Agreement is explicit and may not 
be disregarded by the Arbitrator, 
who is bound not to amend or modify 
the Agreement in any specified par- 
ticular. 


“While the parties also adduced 
evidence on the merits and it appears 
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from the examination of the case on 
the merits that the layoff was proper 
and amply justified, it is the opinion 
of the Arbitrator that the Contract 
requires that he pass upon the ques- 
tion of timeliness before going into 
the merits. Inasmuch as the griev- 
ance was not timely filed as required 
by the Contract, it must be dismissed.” 


Discharge— 
Falsification of Health Record 


Was a company correct in its contention 
that an employee was properly dis- 
charged for falsely answering certain 
questions relating to his health in an 
employment questionnaire? 


Following an arbitration award in 
which a discharge grievance was re- 
solved in his favor, an employee of a 
Texas aircraft manufacturer sought 
reinstatement pursuant to the terms 
of the award. As part of the re-em- 
ployment procedure, he underwent 
an examination by the company physi- 
cian, who stated his opinion that the 
employee was “normal” on the exam- 
ination form. In addition the employee 
Was required to complete a “Pre- 
Employment Physical Form.” He filled 
in part “A,” but not part “B,” which 
was composed of questions concerning 
his past medical history. When this 
omission was pointed out by a person- 
nel department interviewer, the em- 
ployee replied: “. . . that is a lot of 
‘No’s’ because I have never had any 
serious illness at any time,” and “T 
guess the answers would be ‘No’ as I 
just came from your doctor and he 
gave me a clean bill of health.” The 
interviewer accordingly checked all 
the negative responses, and the em- 
ployee signed the form. 

On the next day, the company noti- 
fied the employee that he was being 
discharged for violation of the follow- 
ing company rule: 


“Rule 1—Falsification of any per- 
sonal or Company records . Ist 
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offense, 100 demerits . . . unless Manage- 
ment finds extenuating circumstances.” 


The alleged falsification consisted 
of the “No” answers checked by the 
interviewer to two questions concern- 
ing past heart or stomach ailments, 
and the employee’s written statement 
that his nine-day confinement in a 
hospital two years before had been 
“for exam.” The company asserted 
that these answers were proven false 
by company medical records which 
revealed that the employee’s hospital- 
ization had been for chest pains diag- 
nosed as “angina pectoris,” and by 
testimony at the prior arbitration 
hearing that he suffered from stomach 
trouble and ulcers. 


It was the union’s contention that 
the employee’s discharge “was pre- 
meditated and carefully planned by 
the Company,” and that in furtherance 
of this end he “was framed and inten- 
tionally led blindly down the path of 
falsification, by the Personnel Depart- 
ment, during the process of his filling 
out the reinstatement papers.” The 
union argued that the employee had 
no reason to believe that he was falsely 
answering the question, and in sup- 
port of this introduced a letter by his 
physician which stated that his ill- 
ness, when he was hospitalized, had 
been diagnosed as angina pectoris 
“because we could not find any other 
to account for pain in chest,” that 
“Angina Pectoris alone is not sufficient 
evidence to make a diagnosis of organic 
heart disease,” and the employee “was 
last seen in March 1960 and as far as I 
could tell nothing was wrong with him 
and I did not prescribe any medicine 
for him.” 

In holding that the discharge was 
not for just cause, Arbitrator Joseph 
M. Klamon ruled that even though 
the employee was responsible for the 
answers filled in by the personnel 
interviewer the company could not claim 
it was deceived by the employee’s 
alleged falsification, since it was 
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The threat to the United States is 
in the field of peaceful pro- 
duction. —Nikita Khrushchev 





in possession of the information to 
which his answers related. Mr. Klamon 
said, in part: 


“Falsification would seem to involve 
the deliberate and intentional with- 
holding of material data relative to 
medical history, in this case, intended 
or designed to mislead the employer 
to his disadvantage by withholding 
information which the employer is 
entitled to have. We cannot see how 
it would be possible to withhold data, 
all of which is already a part of Com- 
pany records. Company doctors 
and . . . [the employee’s] own physi- 
cian certified upon examination that 

[his] health is good and that 
he is fit to work. Indeed, management 
stated toward the end of the hearing, 
that [the employee] was not 
terminated for poor health but for 
falsification of records, answering ‘No’ 
to two questions relating to previous 
health when he should have disclosed 
that there had been a diagnosis of 
stomach ulcer and an earlier diagnosis 
of Angina Pectoris.”’ 


Mr. Klamon continued: 


“We must find and hold that the 
discharge was not for just cause 
in this case. The Company contention 
that [the employee] was termi 
nated for just cause as he knowingly 
and wilfully falsified Company records, 
is denied for we cannot sustain that 
he falsified Company records know- 
ingly and wilfully, as there is no evi- 
dence whatever of any intention to 
deceive the Company relative to the 
foregoing, as both [the em- 
ployee] and the Company were fully 
aware that all matters relating to the 
diagnosis of heart condition and the 
diagnosis of stomach ulcer in the past 
were a part of Company records.” 
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CURRENT LITERATURE 





in the Labor Field 





Inflation Spiral 


Wages, Prices, Profits and Produc- 
tivity. Edited by Charles A. Myers. 
The American Assembly, Columbia 
University, Harriman, New York. 1959. 
193 pages. 

This book is a collection of papers 
presented at the Fifteenth American 
Assembly sponsored by Columbia Uni- 
versity, April 30-May 3, 1959. The 
conference considered the wage-price 
relationships to the spiral of creeping 
inflation. In addition to six papers 
presented, the book also contains the 
texts of addresses to the conference 
by Secretary of Labor James P. Mitchell 
and Harvard’s Sumner Slichter. 


“Are prices being pushed up by 
wage increases, or are wages simply 
following prices upward in the spiral 
of creeping inflation caused by other 
factors?” Beginning with this ques- 
tion, the conference came up with these 
13 policy proposals: 


“(1) We should seek maximum sus- 
tained economic growth as a pri- 
mary national objective because it is 
essential to the improvement of living 
standards and national security. In 
the pursuit of economic growth, how- 
ever, we should seek to maintain a 
reasonably stable price level and to 
hold unemployment to the minimum 
necessary to preserve flexibility in the 
economy. . . . [W]e should develop 
a higher utilization of the labor force 
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and achieve faster economic growth 
through increased productivity. 


“(2) It is urgent that management, 
labor and government take measures 
to accelerate the rate of increase in 
productivity. Among the steps that 
can be taken are these: increasing 
expenditures on research and develop- 
ment; improving the quality of edu- 
cation ; training more scientific, technical 
and managerial personnel ; upgrading 
the skills of the labor force; elimi- 
nating restrictive practices by labor 
and management; and stimulating the 
ideas and energies of our work force. 


(3) Measures should be taken to 
increase worker mobility and to im- 
prove the operation of the labor mar- 
ket. Such measures might include 
severance and relocation allowances, 
retraining programs, employment of 
qualified older workers, transferability 
of pension rights, the extension of 
seniority units, provision of part-time 
jobs and diversification of economic 
activity in distressed areas. 

“(4) Although reliance on unem- 
ployment is not an acceptable method 
of controlling inflation, it is recog- 
nized that a dynamic economy brings 
about fluctuations in employment in 
particular occupations, industries and 
areas. 


“(5)Radical change in our present 
wage-setting machinery would not be 
a fruitful approach to the inflation 
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probiem. Foreign experience does not 
suggest the desirability for the United 
States of economy-wide bargaining as 
an alternative to our more decentral- 
ized system. Breaking up national 
unions into smaller units would also 
not be an effective way of seeking 
greater wage and price stability. 


“(6) The average increase in out- 
put per man-hour in the economy as 
a whole is a relevant consideration in 
wage negotiations, but in view of the 
numerous other factors to be weighed 
and reconciled, it cannot be the only 
criterion of a proper adjustment. 


“(7) Appropriate monetary and fis- 
cal policies are necessary to deal with 
inflation arising from excessive de- 
mand. However, sole reliance on these 
measures is inadequate for dealing 
with price increases in the face of 
excess capacity and unemployment. 

“(8) Despite the seriousness of our 
present international position, direct 
general government controls of prices 
and wages are incompatible with the 
institutions of a free economy. 


“(9) As one means of achieving 
price stability, the government should 
work toward a freer market in agri- 
cultural products, reflecting advances in 
productivity. Special measures should 
be provided to ameliorate economic 
hardships upon individuals. 

“(10) Price stability should be en- 
couraged by reducing tariffs and other 
impediments to international trade. 
Measures to provide temporary relief 
for areas adversely affected by tariff 
policy may be appropriate to facilitate 
readjustments. 

“(11) Effective competition will help 
bring down prices raised by monopoly 
power. We favor vigorous enforce- 
ment of the antitrust laws. Acts in 
restraint of trade in the market for 
goods and services, now illegal when 
committed by business firms or by 
firms and unions jointly, should also 
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be illegal when undertaken by unions 
alone. 


“(12) Pleas by government officials 
for restraint and responsibility in wage 
and price decisions are likely to have 
little effect on the course of wage and 
price movemerits. 


“(13) An annual conference of labor, 
management and government repre- 
sentatives should be convened, shortly 
after the presentation of the Presi- 
dent’s Economic Report, to discuss 
wages, prices, profits and productivity 
as related to national economic goals. 
These sessions should not be con- 
cerned with any particular contract 
negotiations. The objective is to re- 
duce the diversity of views about the 
short-term and long-term economic 
outlook and to discuss appropriate 
private and public policies to achieve 
growth and stability.” 


Security and Pension Trusts 


Pension Funds and Economic Power. 
Paul P. Harbrecht, S. J. The Twentieth 
Century Fund, 41 East 70th Street, 
New York 21, New York. 1959. 328 
pages. $5. 

Many who review and read this 
book will not be in the world of 
“control” that Father Harbrecht pre- 
dicts. Change has taken place in our 
institutions all around us; yet what 
these changes mean to us in our 
social institutions isn’t always given 
to us to understand, but the author 
of this book understands and he out- 
lines the emerging new society. 

Paul P. Harbrecht, S. J., has been 
a member of the Washington, D. C. 
bar since 1950 and holds the degree 
of Doctor of the Science of Laws 
from Columbia University. He is a 
member of the Institute of Social 
Order, the national Jesuit social sci- 
ence center, in St. Louis. Father 
Harbrecht has interested himself in 
the impact of the corporation as an 
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instrument of social change and has 
lectured and studied in this area in 
recent years. 


For several years the Trustees of 
the Twentieth Century Fund have 
been interested in certain financial 
institutions which seem in a deep way 
to be altering the nature of American 
capitalism. Included in these institu- 
tions are mutual funds, insurance com- 
panies and pension trusts. The latter, 
because of their comparatively recent 
development and their rapid rate of 
growth, as well as because of their 
intrinsic importance, offers a particu- 
larly tempting field for research and 
evaluation. 


The subject of pension trusts has 
a good deal more significance than 
might seem apparent at first glance. 
That such a device should have arisen 
within the private sector of the econ- 
omy, with the promise of giving to 
increasing numbers of Americans a 
more secure future, is in itself strik- 
ing. But the hope for a higher degree 
of economic independence after retire- 
ment is only one aspect of the drive 
behind the growth of pension funds. 
In addition there has been a steady 
and increasing pressure toward a wider 
diffusion of the benefits of the modern 
industrial system. With such a dif- 
fusion there has come also a subtle 
alteration in the nature of that system 
and in many of the concepts—such 
as those of property and power— 
which underlie it. 


Father Harbrecht gives close atten- 
tion to the facts of today’s pension 
trusts, but it is to be hoped that the 
larger significance of his theme will 
not be overlooked. He writes in his 
final chapter of what he calls the 
“Paraproprietal Society,’ drawing to- 
gether the implications of this and 
other developments in contemporary 
capitalism. 

The book is filled with useful data 
about pension trusts, the kind of invest- 
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ments they make and some of their 
more important provisions, such as 
amount, vesting and eligibility require- 
ments and many others, but the broader 
implications of Father Harbrecht’s 
investigation can be summed up in 
the following propositions : 

(1) Power follows the control of 
property. (2) Control of property 
gravitates to those who can, by the 
use of property, perform a function 
valuable to society. (3) Where prop- 
erty holding (control) is mere widely 
diffused there is less limitation of the 
use which can be made of the power 
that follows property. (4) Where the 
control of property is concentrated 
and great power results, a compensa- 
tory reaction occurs and property 
tenure is conditioned on the perform- 
ing of a service. But here is a situa- 
tion: Corporations initiate pension 
funds or profit-sharing systems, and 
the wealth that is thereby created 
relocates the control over the corpo- 
ration or other corporations, and power 
going with that control relocates power. 
sut now what happens’? These funds 
or the wealth of the pension and profit- 
sharing plans, of which employees 
are beneficiaries, are operated by in- 
stitutions whose particular function 
is investment and reinvestment. In 
this process, then, control passes to 
these operators. Thus, power comes 
to those who control the concentra- 
tions of property that have been created 
to serve our workers. Power is fol- 
lowing property into all the financial 
institutions which purchase shares of 
capital wealth for their clients. 

Father Harbrecht says: “The growth 
of these new powers along with the 
powers already in the hands of the 
corporations is producing a society 
whose economic life is based on a 
structure of the powers that result 
from the control of property. It is 
not a society organized by individ- 
ual property ownership and diffused 
power.” 
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But what is evolving is not social- 
ism and it is not, classically speaking, 
capitalism, although this new society 
has more of the earmarks of capitalism. 


Since little has been done on pen- 
sion funds, this is a very worthwhile 
book and, philosophically, it is a 
needed book, explaining what is hap- 
pening. 


Small Organization Man 


Management for the Smaller Com- 
pany. Edited by Elizabeth Marting. 
American Management Association, 
Inc., 1515 Broadway, New York 36, 
New York. 1959. 399 pages. $9. 


Company growth—often company 
survival—depends on good manage- 
ment. The smaller company, in par- 
ticular, must apply sound management 
principles to its special problems. This 
book, through a series of articles cov- 
ering every phase of management for 
the small business, attempts to ferret 
out the sound practices that will help 
the small companies of America pros- 
per and maintain the traditions of our 
free enterprise system. 


Senator John J. Sparkman, who is 
the chairman of the Senate Small 
Business Committee, writes in the 
foreword : 


“Tf the increasing concentration of 
economic power in the postwar period 
has served a constructive purpose, this 
may be said to be the dramatizing of 
the concept that our national economic 
policy must more and more be directed 
to the goal of providing a business 
climate which keeps the door open for 
newcomers and, having assured ease 
of entry, provides enterpreneurs with 
talent and energy reasonable prospects 
of growth and profits.” 


Operating from the premise that 
the existence of small business is 
justified simply because it is small 
business, this book provides guide- 
lines intended to help the manage- 
ment of small companies direct their 
establishments to growth and pros- 
perity. “Small business must be suc- 
cessful in its own terms—as a small 
business—before it can realistically 
progress further.” 
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fused to act, allegedly because he or 
the government was sympathetic with 
strikers; but by and large the laws 
are enforced. 


SUMMARY 


Economic factors of supply and 
demand for workers have had a part 
in the peacefui labor relations of the 
Union of South Africa. Yet, the his- 
tory of labor elsewhere in the world 
certainly indicates that industrial peace 
does not always follow the logic of 
economics. Scarce workers want more 
and are willing to strike for it. Sur- 
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plus workers do not seem to realize 
they can easily be replaced ; and they, 
too, strike for what they want. In 
the Union of South Africa the cool- 
ing-off period is extended by one de- 
vice or another, and striking during 
such a period is illegal. Workers not 
highly organized would certainly be 
apt to forget what the argument was 
about while the unions and all the 
employers went through all the pro- 
cedures, and even well-organized groups 
might find themselves well cooled off 
after a year or more of waiting. 


[The End] 
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and Werking People 








Meetings of Labor Men 

University of Minnesota Middle 
Management Seminars.—The Univer- 
sity of Minnesota’s School of Business 
Administration and its Industrial Re- 
lations Center are jointly sponsoring 
two two-day residence seminars on 
management development and appraisal 
for the particular uses of middle man- 
agement executives. The Southern 
Minnesota Seminar will be held Sep- 
tember 19-21, at the Southern School 
of Agriculture in Waseca, Minnesota. 
Participating will be Ralph C. Davis, 
professor of business organization, 
Ohio State University; Moorhead 
Wright, manager of the operations, 
management research and development 
institute, General Electric; and others. 

The Northern Minnesota Seminar 
will be held at Torrance Hall on the 
university’s Duluth campus, October 
26-28. Carroll L. Shartle, chairman of 
the personnel research board of Ohio 
State University and consultant to 
the Assistant Secretary of Defense, 
and Thomas L. Matthews, Jr., man- 
ager of personnel research, Reynolds 
Metals Company, will head the panel 
discussions. For further details, write 
to the Director, Center for Continua- 
tion Study, University of Minnesota, 
Minneapolis 14, Minnesota. 

Southwestern Legal Foundation.— 
The Southwestern Legal Foundation’s 
Seventh Annual Institute on Labor 
Law, to be held November 17-19 at 
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the Southwestern Legal Center in 
Dallas, Texas, will be addressed by 
prominent authorities on labor law. 
Stuart Rothman, NLRB General Coun- 
sel, will talk on recent developments 
in labor law and board procedures. 
Herbert S. Thatcher, Washington, 
D. C. attorney, will discuss Taft- 
Hartley restrictions on organizational 
and recognition picketing and develop- 
ments since the 1959 amendments. 
Secondary boycott and hot cargo will 
be reviewed by Guy Farmer, attorney 
with Patterson, Belknap & Farmer, 
Washington, D. C.; and “Collective 
3argaining: Persuasion, Law and 
Economic Force” will be the topic 
of Clyde W. Summers, professor of 
law at Yale University. 


Two seminars will be conducted 
simultaneeusly. Charles Morris, Dallas 
attorney, will act as chairman of the 
seminar on techniques of collective 
bargaining with emphasis on union 
bargaining. Speakers will be W. M. 
Akin, a representative of the Oil, 
Chemical and Atomic Workers Inter- 
national Union, and O. D. Wright, 
who is president, District 776, Inter- 
national Association of Machinists, 
Fort Worth, Texas. The other seminar 
—techniques of collective bargaining 
with emphasis on management bargain- 
ing—will be chairmanned by Charles 
Kothe, vice president of the National 
Association of Manufacturers, who 
will be assisted by Charles E. Handy, 
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attorney, and George H. Scott of 
Chance Vought Aircraft, Inc., Dallas. 

Registration fee for the institute is 
$30. Additional information may be 
obtained from the Southwestern Legal 
Foundation, Hillcrest at Daniels, Dallas 
5, Texas. 


Commerce and Industry Workshop. 
—On September 27 the Commerce and 
Industry Association of New York, 
Inc., will present a workshop on office 
vacation problems. Seniority, work- 
duty evaluations and other aspects of 
vacation scheduling will be discussed. 
The workshop will be held in the 
association’s New York office library, 
99 Church Street, New York 7, New 
York. 


Regional Advisory Conferences 
on Administration 


The NLRB General Counsel's program 
to expedite administration calls for re- 
gional conferences. Morris D. Forkosch, 
professor of law at the Brooklyn Law 


School, reports on the conference held 
by the Second Region in New York City 
last May. 


ib ITS EARLY YEARS the Na- 
tional Labor Relations Board was 
partially stymied in processing cases 
because of the numerous injunctions 
obtained against it by those who con- 
tested its delegation on constitutional 
grounds. The removal of this obsta- 
cle did not remove the original back- 
log of cases, both representation and 
complaint, which had accumulated. 
Subsequent years saw this enforced 
delay increase. To an extent this 
time lag in processing was due to 
inadequate grants of funds by Con- 
gress and to inadequate or faulty 
board procedures. 

Congress attempted to overcome 
both sources of this processing lag by 
increasing appropriations and by di- 
vorcing the office of the General Coun- 
sel from that of the Board and giving 
him complete authority in the investi- 
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gation of complaint charges. This 
1947 effort did not prove overly suc- 
cessful, partly due to the increased 
“business” resulting from the sub- 
stantive changes in the law, for ex- 
ample, the creation of Section 8(b) 
unfair labor practices. 

Business and labor, as well as Con- 
gress, were dissatisfied with the delay 
in these procedures. Their concern 
was manifested in the 1959 Landrum- 
Griffin amendments which included 
the following: (1) an amendment 
which “froze” the jurisdictional re- 
quirements of the federal Board, thus 
removing the no-man’s land in federal- 
state labor relations, and thereby 
eliminating much filing of R (repre- 
sentation) and C (complaint) cases 
with the federal Board; (2) the same 
amendment which granted the Board 
(statutory) discretion, “by rule of de- 
cision or by published rules,” to “de- 
cline to assert jurisdiction over any 
labor dispute” which was not sufficiently 
substantial to affect commerce (Sec- 
tion 14(c)(1)); (3) the granting by 
Congress of somewhat increased funds, 
permitting the hiring of additional 
personnel; (4) an amendment which 
permitted the Board to delegate to its 
regional directors the power to decide 
contested representation cases (Sec- 
tion 3(b)); and (5) the setting up of 
expedited procedures, “without regard 
to the provisions of section 9(c) (1) 
or the absence of a showing of sub- 
stantial interest,” where a charge is 
filed of union picketing under Section 
8(b)(7) and a petition for an election 
has been filed, also termed a “quickie” 
election (Section 8(b)(7)(C)). 

It thus can be seen from this slight 
cataloguing of statutes that many 
“persons” are interested in them and 
in their efficacy—Congress, the pub- 
lic, the federal judiciary, employers, 
employees, labor organizations, state 
labor boards where existing, state ju- 
diciaries which otherwise “control” 
labor relations, the federal Labor 
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Board, the federal General Counsel, 
the federal regional directors. It 
would be interesting and instructive 
to examine all of the above questions 
and procedures from the viewpoint of 
each of these persons, but this report 
relates solely to the efforts of the 
General Counsel and two innovations 
just introduced by him. 


General Counsel Stuart Rothman 
has for some time been cognizant of 
the delays in the processing of mat- 
ters; so, too, has the Board. Aside 
from the statutory aids mentioned 
above, the General Counsel, on his 
own authority, initiated two programs 
which deserve not only widespread 
publicity, but also understanding of 
and cooperation by the labor practi- 
tioner. These are the expedited pro- 
gram and the regional advisory 
conferences on administration. 


Expedited Program 


The expedited program is an effort 
to speed up the procedures whereby 
investigations are commenced, pur- 
sued and concluded between the filing 
of a petition or a charge and the hold- 
ing of and subsequent matters per- 
taining to a representation election, 
or the issuance of an unfair labor 
practice complaint and its final deter- 
mination by an examiner after hear- 
ings, etc. Both representation and 
complaint procedures are thus included 
in this expedited program. This re- 
port is limited, however, to the Gen- 
eral Counsel’s “complaint” jurisdiction. 
“Target dates” are set, to which all 
regions must adhere, that is, if by the 
set date the item involved has not 
been completed the case and an ex- 
planation must be reported. Two 
items may be set forth here, namely, 
the General Counsel’s own “target” 
language which requires the regions 
to report when not met, and a visual 
representation of how this language 
may be easily understood. 
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As to the first, the General Coun- 
sel requires a report when: 


“C” Case Time Targets 
7—Cases pending in the regional 
office in excess of seven days from 
date of filing in which initial investi- 
gation has not started. 


30—Cases pending in the regional 
office in excess of 30 days from date 
of filing in which the investigation 
has not been completed. 


45—Cases pending in the regional 
office in excess of 45 days from date 
of filing in which a decision on the 
merits has not been reached. 


60—Cases pending in the regional 
office in excess of 60 days from date 
of filing in which initial action has 
not been taken (includes 60-day for- 
mer advice cases in which initial 
action has not been taken within 15 
days after return to the regional office). 


As to the second, the following is 
the graphical representation of the 
target dates: 


TIME TARGETS FOR PROCESSING UNFAIR LABOR PRACTICE CASES 
FROM FILING OF CHARGE TO CLOSE OF HEARING 
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The success of this expedited pro- 
gram may be measured by a few sta- 
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tistics released by the General Counsel : 
As of January, 1960, the average age 
of an unfair labor practice case in 
which a complaint was issued was 57 
days, compared with 127 days a year 
before. There were 1,061 cases under 
preliminary investigation, with an 
average age of 23 days, compared 
with 2,492 cases averaging 50 days a 
year ago.’ In a press release dated 
April 17, 1960, the General Counsel 
compared the percentage status of 
complaint cases and their “target 
dates” as of July, 1959, with March, 
1960: the seven-day matters, that is, 
per cent of cases pending in excess 
of seven days from date of filing, in 
which initial investigation had not 
started, 7.1 per cent as against less 
than 1 per cent; 30-day matters, that 
is, investigation not completed, 16.6 
per cent as against less than 1 per 
cent; and 45-day matters, that is, a 
decision on the merits had not been 
reached, 11.9 per cent as against less 
than 1 per cent.” 


Regional Advisory Conferences 

There are 26 regions in this country, 
with four subregions; and a regional 
director is found in each region. The 
second method whereby the General 
Counsel, on his own authority, has 
sought to increase the effectiveness 
of his office and the expeditious han- 
dling and processing of matters, in- 
volves Regional Advisory Conferences 
on Administration. Each region is to 
hold such a conference. The confer- 
ence discussed here was held by the 


Second Region in New York City on 
April 20 and May 18, 1960. 


The regional director, Ivan C. 
McLeod, extended letter invitations, 
from which the following is quoted: 


“This Conference is designed to 
improve and accelerate the adminis- 
tration of justice primarily at the 
regional office level, to evaluate estab- 
lished as well as recently adopted 
formal and informal procedures, to 
generate and study ideas relating 
thereto, and to strengthen and expand 
avenues ot cooperation. From educa- 
tors and practicing experts in the field 
of labor relations, like yourself, we 
hope to elicit suggestions and com- 
ments in free and forthright discus- 
sions that will help us better to 
effectuate the policies of the Act.” 


The first conference was scheduled 
as an all-day affair. A general agenda 
was prepared, with suggestions wel- 
comed from the invitees, so that prob- 


lems peculiar to this region might be 


discussed. The gathering of approx- 
imately 50 was a “who’s who” in 
Second Regional labor attorneys, with 
other attorneys also present. The 
thoroughness of the conference work 
was attested to by the fact that all 
voted to have a second, continuing 
conference (held May 18) in order to 
complete the agenda. 


The regional office personnel -pres- 
ent at both sessions were Ivan C. 
McLeod, regional director; Samuel 
M. Kaynard, regiona! attorney; Sid- 
ney Danielson, associate regional at- 





*It is also interesting to note that the 
Board itself has “expedited” its own work. 
Its press release dated May 15, 1960, cover- 
ing the calendar quarter through March, 
discloses the Board “issuing the largest 
number of decisions in unfair labor practice 
cases in seven years.” It issued 151 such 
rulings, the greatest number since 1953, and 
had 294 decisions pending. 

* Actually, the percentages as of March, 
given as “less than 1 per cent,” are not 
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completely revealing. There was one case 
out of 945 for the seven- and 30-day items, 
and none of 945 for the 45-day item 

It should be pointed out, again, that the 
general over all expedited program is not 
to be confused with the statutory expedited 
special procedures for Sec. 8(b)(7)(C) rep- 
resentation elections. A press release of May 
8, 1960, states that the average time for these 
quickies is 17 days, compared with 39 days 
for the general representation elections. 
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torney; John J. Carmody, assistant 
to the regional director; and Harold 
L. Richman and Morris A. Solomon, 
supervising attorneys. 

The business of the conference was 
conducted on a first-name basis, with 
much give-and-take in a _ no-holds- 
barred fashion.* The regional direc- 
tor, flanked by his staff, opened the 
conference by relating briefly the goals 
of the General Counsel in general 
and, in particular, how this series of 
conferences might aid practitioners 
and his office in attaining common 
ends. The agenda was then presented 
for discussion. The following, com- 
prehensive agenda basically is the 
proposal of the General Counsel; it 
can be altered by each region to fit 
that region’s needs. This is the agenda 
which was examined, on a line-by-line 
basis, at the Second Region Confer- 
ence: 


REGIONAL ADVISORY 
CONFERENCE 
ON ADMINISTRATION 
I. INTRODUCTION 
A. Conference objectives 
Consideration of methods and pro- 
cedures, particularly at the regional 
level, to: 
1. Provide better services to parties 
and the public in general 
2. Improve the agency’s public and 
professional relationships with repre- 
sentatives of labor and management 
who practice before it 
3. Improve and expedite case han- 
dling 
4, Eliminate friction and misunder- 
standings 


B. Methods for achievement of ob- 
jectives 

1. Evaluation of existing formal and 
informal procedures 


2. Study of ideas for the formula- 
tion of new procedures 

3. Free exchange of ideas and criti- 
cisms 

II. THE GENERAL COUNSEL’S 
EXPEDITED PROGRAM 

A. Purpose of the program 

B. The General Counsel's target 
dates 

1. “C” cases 

2. “R” cases 

C. Effect of the program 

D. Over-all evaluation 


Ill. “C’ CASE INVESTIGATIVE 
PROCEDURES 

A. Filing of the charge 

1. Regional office assistance 

2. Specificity of charge 

3. Service of charge 

B. Investigation of facts 

1. Goals of regional office 

a. Expeditious procurement of all 
relevant evidence and the positions 
of the parties 

b. Full opportunity accorded all par- 
ties to submit relevant evidence, argu- 
ments and positions 

c. Prompt determination of all the 
facts and legal issues, and whether 
complaint should issue 

2. Charging party’s burden to sup- 
port charge 

a. Types of supporting evidence re- 
quired 

b. Time limits 

3. Respondent’s role in the investi- 
gation 

4. Procedures to be adopted when 
respondent refuses to cooperate in: 

a. Supplying evidence 

b. Permitting interview of witnesses 
under its control 





*It should be noted that the conference 
was quite serious throughout, but every now 
and again a really good comment, suited to 
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the occasion and arising from it, relieved the 
heaviness and created much good will. 
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c. Stating its position 

5. Prehearing subpoenas 

C. Dismissal and withdrawal proce- 
dures 

1. Solicitation of withdrawals 

2. Specificity of reasons for dismissal 

3. Advice to persons, other than 
charging parties, adversely affected 
by dismissal 

IV. SETTLEMENT PROCE- 
DURES 

A. Established procedures 

1. Opportunity for settlement at 
various stages 

2. Criteria for formal and informal 
settlements 

B. Effect of issuance of complaint 


C. How can regional office encourage 
settlement? 
V. PROCEDURES PRIOR TO 
TRIAL 
A. Pleadings 
. Specificity of complaints 
. Adequacy of answers 
. Motions directed to pleadings 
. Motions to strike 
. Motions for summary judgment 
3. Pretrial, inspection and discovery 
procedures 
1. Present pretrial procedures 
a. Bills of particulars 
b. Pretrial conferences and stipula- 
tions to narrow issues and reduce proof 
2. Adoption of pretrial, inspection 
and discovery procedures available in 
the federal district courts 
C. Scheduling and postponement of 
hearings 
1. Advance notice of scheduling to 
avoid postponement 
2. Good cause for postponements 
3. Notice to adverse party of re- 
quest for postponement 
4. Problems involved in obtaining 
agreement on new date 
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VI. TRIAL PROCEDURES 

A. Role of trial examiner 

1. Clarifying, focusing and limiting 
issues 

2. Examination of witnesses 

B. Opening statement 

C. Participation by charging party or 
his counsel 

D. Standards of conduct 

E. Oral argument and briefs 

VII. POSTTRIAL PROCEDURES 

A. Exceptions to intermediate report 

Extensions of time 


A 
2. Exchange of briefs 


B. Investigation of back-pay claims 
VIII. “R’ CASE PROCEDURES 
A. Notification of unions re filing of 
petitions 
1. Region’s practice 
. Blanket requests 
. Informal procedures 
. The region’s goals 
. Mechanics 
a. Telephonic arrangements 
. Informal conference 
>. “R” hearings 
. Scheduling and postponements 
. Stipulations to limit issues 
. Role of hearing officer 
. Role of, parties 
D. Election problems 
E. Expedited elections under Section 
8(b)(7)(C) 
IX. INFORMATIONAL 
ICES 
A. The region’s informational prac- 
tices 
As a matter of preventive law, the 
regional office welcomes inquiries as 
to agency procedures and relevant 
statutory interpretations. 
However, all opinions expressed by 
agency personnel are not binding upon 
the agency or any of its representatives. 
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B. Improvement of such informa- 
tional services 

C. Extension of advisory opinion pro- 
cedure to nonjurisdictional matters 

1, Advisability 

2. Mechanics 

3. Binding effect 


X. ESTABLISHMENT OF AN 
AGENCY BAR 

XI. OPEN END 

A. Suggestions and comments of con- 
ferees 

B. Agenda for future conferences 

C. Other matters 


It is not this writer’s intention to 
“report” on the conference in detail. 
A few observations are in order: 


The “target dates” discussed above 
were criticized because of the prob- 
ability that haste in meeting them 
would result in a diminution in the 
quality of the investigation. The re- 
gional director denied this, but it was 
commented that the General Coun- 
sel’s preoccupation with, or desire for, 
statistics might be a cause of waste. 

The specificity of the charges was 
attacked by the conferees, and sev- 
eral brought up the view that a re- 
spondent should not be asked to furnish 
any information until at least a 
prima-facie case had been prepared 
by the region; others disagreed. Crack- 
pot charges were denounced, and it 
was generally agreed that these should 
be screened by the regional office. 

The prehearing subpoenas author- 
ized by the statute, were not greatly 
used, informed the regional attendees, 
but were generally used for obtaining 
jurisdictional data. 

A question was raised when the re- 
gion’s internal procedural manual (of 
the General Counsel’s office) would 
be released to the public, but no an- 
swers were forthcoming. 

Regarding settlement procedures, the 
Administrative Procedure Act required 
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that every opportunity be given to 
settle in any manner before the Board. 
The practice was to advise the par- 
ties thereof before the issuance of a 
complaint. 

Apart from the specificity of the 
charges, the lack of specificity in the 
complaints was argued. While the 
complaints were “better” today, still 
more detail was urged, even though a 
bill of particulars was mentioned as 
being obtainable. 


The answers were brought up by 
the regional conferees as lacking in 
the pleading of affirmative defenses. 
While the practice of the region was 
not to press this requirement, it was 
urged that attorneys should do for 
their answers what they desired the 
General Counsel to do for his complaints. 


There was much difference over the 
adoption of pretrial inspection and dis- 
covery procedures available in the federal 
district courts. Because of the im- 
mensity of the problem, it was passed 
over. 

On trial procedures, most of those 
present felt that permitting the attor- 
ney for the charging party to partici- 
pate in the trial gave the charging 
party, or the Board, two cracks at 
bat, namely, by the counsel for the 
Board and by the counsel for the 
party. The conference participants, in 
general, were opposed to this. 

There was practically unanimity of 
opinion as to the value and continu- 
ance of the informal conferences in 
the representation matters. 


A suggestion was made at both con- 
ferences that a series of conference 
committees be set up by the regional 
director to examine specific topics and 
areas and to report their findings to a 


future conference. This, it was felt, 
would be timesaving and provide a 
better picture than by having 50 people 
assemble in a committee on the whole, 
with everyone discussing every topic. 
The regional director did not know 
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whether authority existed for this, 
but its was an unanimously approved 
suggestion. 

The personal view of this writer is 
that the lions and the sheep lay down 
next to each other and disagreed in 
an exceedingly friendly fashion when- 
ever a substantive question arose. But 
on procedures it was remarkable how 
many common areas of agreement 
were found, how many excellent sug- 
gestions came forth and how splendidly 
the conference tree bore fruit. A hasty 


mental calculation brought the con- 
clusion that if one sought to hire the 
brains of these attendees for the ap- 
proximate eight solid hours of work, 
of approximately 350 man-hours, at a 
flat rate of $25 per hour, the wage cost 
would have been almost $9,000! Much 
of the credit for gathering together 
this group of experts goes to Ivan 
McLeod and his very capable assist- 
ants. This conference was well worth- 
while. The momentum should not be 
allowed to die. 
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The result of this interpretation of 
the duty imposed in Steele leads to a 
difference between union membership 
for internal union purposes and those 
entitled to vote in order to protect 
the right to fair representation, only 
where a union rejects applicants for 
membership on _ purely arbitrary 
grounds, such as race or color or 
views on internal union affairs. Where 
an applicant declines to join a union, 
fails to pay dues or engages in clear 
misconduct from the point of view of 
legitimate union objectives, he could 
be denied the right to vote. 


Conclusion 

The objectives expressed in Sec- 
tion 2 of the 1959 act, the interpreta- 
tion of that act necessary to avoid 
serious constitutional objections, and 
the implications of the duty of fair 
representation laid down in Steele v. 
Louisville & Nashville Railroad Com- 
pany all combine. to dictate that em- 
ployees represented by a trade union, 
who wish to join that union and are 
willing to pay the regularly prescribed 
dues and initiation fees, must be en- 
titled to vote for those union officials 
who influence collective bargaining 


negotiations on their behalf—unless 
membership is denied for some reason 
having a relationship to some legiti- 
mate union purpose. 

The consequence of such a require- 
ment would probably be that the 
small minority of unions which do 
not already admit to membership all 
employees for whom they bargain in 
the absence of a clear reason justify- 
ing exclusion would alter their policies 
to admit such employees. This result 
would be desirable both from the 
point of view of insuring fairness in 
our form of “industrial government”’ 
through collective bargaining ™ and 
from the point of view of trade union 
objectives. It would also be desirable 
from the point of view of employers, 
who would benefit from the more 
accurate presentation of the needs of 
all employees in collective bargaining 
and the consequent ultimate improve- 
ment in labor relations. Finally, the 
workability of our system of free col- 
lective bargaining would benefit, since 
it would be less necessary for the 
courts to review the results of collec- 
tive bargaining because of the politi- 
cal checks operating upon the original 
formulation of union demands on be- 
half of employees. [The End} 





* See Givens, “Federal Protection of Em- 
ployee Rights Within Trade Unions,” to 


Rank and File 


be published in the December, 1960 Fordham 
Law Review. 
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unembarrassed in adopting any means 
it sees fit to protect the public interest.””*” 


With respect to the possibility of 
reaching agreement as distinguished 
from its expediency, internal factors 
seem as favorable today as in the mid- 
1920’s. Among these are the processes 
and procedures for common and joint 
action, knowledge of the industry on 
the part of the participants, and ex- 
perience and ability in bargaining. 

Agreement would appear, then, to 
be expedient and possible in 1960. But 
the question remains: Can mutual 
concessions be achieved today as in 
1926? The large and ominous cloud 
on the horizon of the railroad indus- 
try today is the decline in its position 
of pre-eminence in the world of trans- 
portation. From this fact come most 
of its other difficulties relating to un- 
employment, automation and reduced 
revenues. It would appear that the 
parties are faced with the choice of 
working out their own solution, cer- 
tainly an onerous task, or of letting 
the government work it out for them. 
The experience of 1926 would indicate 
that it can be done by mutual agree- 
ment. 

There still remains the crucial ques- 
tion, a question which only the parties 
can answer: Will it be done? 


Colonel Thom in his testimony 34 
years ago gave some indication of the 
attitude required by the parties if mu- 
tual agreement is to be achieved: 


“We tried to find a method of creat- 
ing understandings between the car- 
riers and their employees instead of 
misunderstandings. We tried to find 


a method which both parties said 
would work to prevent the disturb- 
ance of transportation. We tried to 
reach an agreement, and we have 
done that, in the spirit not of forcing 
or attempting to force the application 
of the last extreme of congressional 
power in respect of these matters. 
3ut of finding a way which would 
establish friendship instead of antago- 
nism between us and our employees. 
Of committing us both to a system 
which we both see will accomplish the 
result of not disturbing transporta- 
tion. We could not do that if we 
insisted on everything that we thought 
ought to be in a bill. We could not 
reach an agreement if the labor people 
insisted on everything that they thought 
ought to be in a bill. It was a com- 
promise of opinion.” * 


And Clyde Fisher, in his summa- 
tion of the agreement and act of 1926, 
made this shrewd observation. 


“Perhaps it is fairer to say that in 
this field of industrial relations there 
never has been and never will be any 
cure-all. To prescribe hard and fast 
rules applicable to all times and to 
all classes of railway controversies is 
to take one’s cue from the quack doc- 
tor rather than from the trained and 
experienced specialist in the diagnosis 
of this kind of disease. Eternal vigil- 
ance, along with every stage of indus- 
trial evolution, is the price that must 
be paid to eliminate railway contro- 
versies. It need occasion no surprise, 
therefore, if within the next few years 
both sides request machinery of a 
radically different type. What type 
no one can predict.” * [The End] 





“S. Rept. 222, pp. 4, 6; S. Rept. 606, pp. 
4, 6. 

“ Hearings cited at footnote 5, Pt. I, at 
p. 16. 


September, 1960 @ 


“ Article cited at footnote 22, at pp. 186- 
187. 


Labor Law Journal 





In Future Issues... 


Error in Arbitration Edgar A. Jones, Jr., professor of law at 
UCLA and veteran arbitrator, writes on the dilemma of possibie error 
in arbitration in a forthcoming issue. Professor Jones eschews the 
possibility of pre-emptive judicial review of arbitral awards, as it has 
developed in New York jurisdictions, but observes the need for an 
informed review of awards before final issuance by an arbitrator. 
“It is precisely because judicial pre-emptive review is not ‘informed’,” 
he says, “that it is to be deprecated as frustrating the achievement 
of the . . . goals implicit in the arbitral process.” Drawing on his 
nine years’ experience as an arbitrator, Professor Jones suggests 
several alternative plans for subjecting the arbitration award to 
“informed” review. This article originally appeared in the Los Angeles 
Bar Bulletin. 


Management Prerogatives—The most common complaint heard 
from management today involves the controversial ““make-work rules” 
and “featherbedding” practices. Labor’s usurpation of management's 
prerogatives makes efficient operation well-nigh impossible, claim 
employers. This problem arises out of the collision of management’s 
right to manage and the employee's right to organize and bargain 
collectively—with management fighting a losing battle in recent years. 
A scheduled article traces the development of this trend over the 
past 100 years, from the days of management supremacy to the point 
where powerful unions today can, for all practical purposes, dictate 
their own terms across the bargaining table. The author, Associate 
Professor Wallace B. Nelson of Kansas State University, concludes 
that the answer to the make-work problem is free collective bargain- 
ing. As it has developed in this country, collective bargaining permits 
“a remarkably effective blending of two essential national objectives : 
the achievement of industrial efficiency and the protection of essential 
employee rights.” 


Antitrust and Unions: Exemption v. Inclusion —Both business and 
labor monopolies represent aggregations of economic and _ political 
power. This is a widely accepted statement, but disagreements occur 
over the scope of regulation of such monopolistic groups in the com- 
mon market place. Scheduled for a future issue is an article dealing 
with the exemption or inclusion of labor unions under antitrust 
provisions of the law. The author claims we have reached “the fork 
in the road” on our antitrust law policy toward powerful unions. 
We must, she urges, choose a course of action which will best meet 
the test of effectiveness in monopoly regulation—increase in gross 
national product and annual per capita income. The author, Mary 
Dooley, is an attorney and a former economics instructor at the 
University of San Francisco. 





READY SOON ... 


Reflects All Latest Changes in Labor Relations Rules! 


CCH’s Brand-new 
1961 Guidebook to Labor Relations 


Everyone who needs a clear and understandable explanation of today’s federal labor 
relations rules will want this book. 

Designed for handy desk or field reference on the basic principles of labor law in 
operation today, the new 1961 Guidebook to Labor Relations covers, clearly and simply, 
such areas as: 

@ labor objectives and labor rights @ unfair labor practice 
a emp ver and union 
@ controlling federal law : 
@® strikes, picketing and ycott 
@ collective bargaining injunctions, damages, criminal penaltie 
. } murt and administrative enforcement 
@ mediation and conciliation of a ’ 
labor disputes and much, much more 


Completely up to date, the 15 lively chapters in the Guidebook take into account the 
federal statutes which influence and regulate union-management-employee relations. 
For here—in easy-reference form—is a pointed discussion of The National Labor Rela- 
tions Act, The Taft-Hartley Act, and The Labor-Management Reporting and Disclosure 
Act. Highlighted and analyzed, too, are The Railway Labor Act, The Norris-LaGuardia 
Act. It’s virtually a complete library on labor relations law from 1926 to date. Thor- 
oughly dependable, the Guidebook reflects throughout the rules and policies of principal 
decisions of administrative agencies and the courts to press time. 

You'll want several copies of this brand-new guide to a fast-moving field. You'll 
want to bring yourself up to date on newest changes, compare your thinking with 
others. This book—completely unbiased—is ideal as a courtroom companion, excellent 
for quick brush-up before a labor conference, director’s meeting or union session. 


Order Your Copies Now 


Fill in and mail the convenient order card attached. Just tell us how many copies 
you'll need. We'll rush them to you immediately upon publication. Topical index; 
about 336 pages, 6” x 9”, heavy paper covers. 


Price, $5 a copy. 
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